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Opinion on loan origination by funds —
ESMA

As part of ESMA’s ongoing work on the Capital Markets Union, it has issued a
detailed opinion on the topics that should be covered by the European
Commission in its Q2 consultation on establishing a common EU approach on

loan origination by funds.

Interestingly, it is not clear whether that consultation will lead to a concrete
legislative proposal for a European wide regime for lending by funds, or whether
it will be closer to a review by the European Commission of the current market
landscape, whilst continuing to monitor how member states approach lending
by funds under their own national regimes.

It should also be noted that there is no mention in the opinion of non-EU fund
structures, and so it is not clear how any EU legislative proposal would
approach lending into the EU by such funds.

ESMA has set out that, in particular,

the Commission’s consultation
should look at the following:

Whether a European framework
should require mandatory
authorisation of managers for
loan-originating funds. So, for
example, should loan-originating
funds be required to be managed
by full-scope/authorised AIFMD
managers (ruling out "small"/sub-
threshold AIFMD managers
unless they opt-up to full
authorisation)

Loan-originating alternative
investment funds (AIFs) should
be set up as closed-ended
vehicles

Loan-originating AlFs should not
be allowed to have liabilities with
a shorter maturity than the loans
granted by the fund

The impact on loan origination if
the relevant fund carries on other
activity — i.e. if the fund is not just
exclusively originating loans

Any additional systems and
controls which fund managers
should be subject to, such as on
risk management and collateral
management. The most
interesting are those which might

be seen as loan business specific,

including assessment and
scoring of borrowers, credit
monitoring, management of

forbearance, identification of
problem debt management and
the capability and experience of
staff connected with loan
origination

The merits of setting a limit to the
leverage of a fund. (This would
be different to currently under
AIFMD, where leverage is set by
the manager)

Mandatory diversification for
loan-originating funds
Loan-originating funds should not
be able to originate loans to
individuals, financial institutions
and collective investment
schemes



Contacts

Gerard Saviola
Partner

Simon Crown
Partner

T: + 44 20 7006 2944
E: simon.crown
@CliffordChance.com

T: +44 20 7006 4958
E: gerard.saviola
@CliffordChance.com

This publication does not necessarily deal with every important topic
or cover every aspect of the topics with which it deals. It is not
designed to provide legal or other advice.

www.cliffordchance.com

Owen Lysak
Senior Associate

T: + 44 20 7006 2904
E: owen.lysak

Fionnuala Oomen
Professional Support
Lawyer

T: +44 20 7006 8392
E:fionnuala.oomen

@CliffordChance.com @CliffordChance.com

Clifford Chance, 10 Upper Bank Street, London, E14 5JJ
© Clifford Chance 2016

Clifford Chance LLP is a limited liability partnership registered in
England and Wales under number OC323571

Registered office: 10 Upper Bank Street, London, E14 53J
We use the word 'partner' to refer to a member of Clifford Chance

LLP, or an employee or consultant with equivalent standing and
gualifications

If you do not wish to receive further information from Clifford Chance
about events or legal developments which we believe may be of
interest to you, please either send an email to
nomorecontact@cliffordchance.com or by post at Clifford Chance
LLP, 10 Upper Bank Street, Canary Wharf, London E14 5JJ

Abu Dhabi m Amsterdam m Bangkok m Barcelona m Beijing m Brussels m Bucharest m Casablanca m Doha m Dubai m Diisseldorf m Frankfurt m Hong Kong m Istanbul m Jakarta* m London m
Luxembourg m Madrid m Milan m Moscow m Munich m New York m Paris m Perth m Prague m Riyadh m Rome m S&0 Paulo m Seoul m Shanghai m Singapore m Sydney m Tokyo m Warsaw m

Washington, D.C.

*Linda Widyati & Partners in association with Clifford Chance.

Clifford Chance has a best friends relationship with Redcliffe Partners in Ukraine.



