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The new EU directive on credit servicers and credit purchasers
will regulate the sale, purchase and servicing of non-performing
loans originated by EU banks. The new regime will have a
significant impact on trading, investment and securitisation
transactions involving non-performing loans.The new rules will
take effect on 30 December 2023, but market participants will
have to take steps to implement the new rules well before then.

What is the planned timing?

This new directive was published in Official Journal on 8 December 2021 and enters
into force on 28 December 2021. Member States are required to adopt and publish
their implementing rules by 29 December 2023 and to bring those rules into effect on
30 December 2023. However, the directive could begin to affect the market for both
performing and non-performing loans well before that as market participants prepare to
comply with the disclosure, reporting, borrower protection, systems and controls,
authorisation and other obligations that will apply when the new rules take effect
(including the obligation on non-EU purchasers of non-performing loans to appoint an
EU representative). The directive may also have an impact on the documentation used
for loan trading and servicing.

What is the objective of the new directive?

The directive is part of the EU action plan to reduce the current stock of
non-performing loans in the EU and to prevent the build-up of that stock in the future.
It aims to improve the secondary market for non-performing loans by improving the
information available to buyers, reducing the regulatory impediments to non-banks
buying loans across the EU and creating a new category of authorised entity that can
provide loan servicing support across the EU, while protecting borrowers and
improving supervisory oversight. However, there is a risk that the new obligations on
banks selling non-performing loans and on non-bank purchasers and servicers of those
loans may deter some banks from selling or some non-bank purchasers from buying
non-performing loans.

What is the scope of the new requirements?
The directive will regulate the sale and purchase and servicing of non-performing loans
(NPLs), that is to say:

e credit agreements and rights under credit agreements;

e ‘issued’ by credit institutions established in the EU (EU banks); and
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e classified as non-performing in accordance with article 47a of the EU capital
requirements regulation.

The definition of a credit agreement covers any syndicated or bilateral agreement under
which an EU bank grants a credit in the form of a deferred payment, a loan or other
similar financial accommodation to a borrower, including both commercial and
consumer borrowers.

The directive will impose new obligations on:

¢ panks selling NPLs, whether to bank or non-bank purchasers;
e non-bank purchasers of NPLs (credit purchasers);

e entities servicing NPLs on behalf of credit purchasers (credit servicers).

The directive will also reduce licensing restrictions that apply to credit purchasers
buying NPLs in some Member States.

In addition, the directive amends the EU consumer credit and mortgage credit
directives.

What are the new obligations for banks selling NPLs?
Banks selling NPLs will be subject to new pre-sale disclosure and post-sale
reporting obligations.

Mandatory pre-sale disclosure

The directive will impose an obligation on banks selling NPLs to credit purchasers to
disclose to the prospective purchaser the necessary information regarding the creditor’s
rights and any collateral to enable the prospective purchaser to assess the value of
those rights and the likelihood of recovery (contrary to the current general rule that the
seller is not obliged to provide information to a buyer). Banks will have to use
prescribed data disclosure templates for this purpose and will also have to use the
same templates if they sell NPLs to other banks.

The European Banking Authority (EBA) will be tasked with consulting on and developing
the draft disclosure templates to be used by banks. The EBA is to send the draft
templates to the Commission by 29 September 2022 for the Commission to adopt
(with or without amendment).

The EBA issued a discussion paper in May 2021 on draft NPL transaction data
templates that included 230 data fields of which 30 to 70 would be treated as critical
depending on the asset class. Banks will need to consider how they will ensure access
to the data they will need to sell both existing and new NPLs, although the directive will
provide relief in relation to sales of some NPLs originated before the new rules begin

to apply.

Post-sale reporting

Banks selling NPLs to credit purchasers will have to report details of their sales to their
home state authority and to authorities in the relevant ‘host’ Member State (biannually
or, if required by the authority, quarterly). The minimum reportable details of sales

will include:
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the legal entity identifier of the purchaser or, where applicable, its EU representative
(or, if not available, the identity of the purchaser or its board members and the
persons holding qualifying shareholdings in the purchaser and its address or, if
applicable, the address of its EU representative);

the aggregate outstanding balance of the seller’s rights under the NPL;

the number and size of the seller’s rights sold to the purchaser; and

whether the transfer includes NPLs with consumers and the type of collateral,
if applicable.

What are the new obligations of credit purchasers? Non-EU credit purchasers
Credit purchasers will be subject to new obligations including the following: will have to appoint an

EU representative

e Non-EU credit purchasers will have to appoint an EU representative responsible for
performance of their obligations under the directive.

Credit purchasers will have to appoint an authorised credit servicer or an EU bank or
an EU supervised consumer credit or mortgage creditor to service their NPLs. This
obligation only applies to EU credit purchasers in relation to NPLs to consumers and
to non-EU credit purchasers in relation to NPLs to any natural person or micro, small
or medium-sized enterprises. However, Member States may extend this obligation to
other credit agreements.

Credit purchasers will have to comply with certain obligations as to the fair treatment
of borrowers of NPLs, the information to be given to borrowers of NPLs about their
purchase of the NPLs and the terms of any appointment of a credit servicer.

Credit purchasers must notify their Member State of any appointment of a credit
servicer or an EU bank or EU supervised consumer credit or mortgage creditor to
service their NPLs.

Credit purchasers will have to report sales of NPLs to their Member State authority
(biannually or, if required by the authority, quarterly). The reports must include

the minimum reportable details described above in relation to banks’

reporting obligations.

However, Member States will not be able to impose additional licensing restrictions on
credit purchasers in relation to the purchase of NPLs if the loan is more than 90 days
past due and has been accelerated. This may to some extent liberalise the market for
NPLs in some Member States that currently impose licensing requirements on
purchasers of NPLs not authorised as EU banks, but Member States must ensure that
the transfer of NPLs to a credit purchaser does not diminish the protections afforded
to borrowers by EU or national law.

What are the new obligations of credit servicers?
The directive defines credit servicers as legal persons that in the course of
their business:

* manage and enforce the rights and obligations related to a creditor’s rights under
NPLs on behalf of a credit purchaser; and
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e carry out one or more of the following ‘credit servicing activities’:
— collecting and recovering payments due;

- renegotiating with the borrower the terms of the loan (except where the servicer
is a credit intermediary under the EU consumer credit directive or the EU
mortgage credit directive);

— administering complaints relating to a creditor’s rights;

- informing the borrower of changes to interest rates or any payments relating to
a creditor’s rights.

Credit servicers will have to be authorised by an EU national supervisory authority in

their EU home Member State and only EU entities will be able to obtain this

authorisation. Authorised credit services will have a ‘passport’ to provide services Only EU entities can
across the EU without the need to obtain additional authorisations in other be authorised as

Member States. credit servicers

The directive gives existing credit servicers a six-month grace period after the rules
come into effect during which they can carry on business pending authorisation, but
this only covers business in the servicer's home Member State.

Credit servicers will be subject to ongoing obligations when servicing NPLs on behalf of
credit purchasers, including obligations as to:

e the fair treatment of both consumer and commercial borrowers, including complaints
handling processes;

¢ information to borrowers about the purchase of the loan by their credit purchaser;

¢ the terms of their agreement with the credit purchaser;

e record-keeping;

¢ the holding of client funds;

e outsourcing to third parties; and

e compliance on behalf of their credit purchasers with certain obligations imposed
on those credit purchasers under the directive and, if Member States require,
national law.

The obligation to obtain authorisation and the ongoing obligations of credit servicers do
not generally apply to:

* an EU bank;

e an alternative investment fund manager (AIFM) authorised or registered under the EU
AIFM directive, a UCITS management company or an investment company
authorised under the EU UCITS directive (provided that the investment company has
not designated a management company under that Directive) on behalf of the fund it
manages;
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® a non-bank creditor supervised in the EU under the EU consumer credit directive or
EU mortgage credit directive when it is performing activities in the Member State in
which it is supervised.

Member States can exempt notaries, bailiffs and lawyers from the obligations applying
to credit servicers (and may allow credit purchasers to engage individuals to service
their NPLs). There are no similar exemptions for EU or non-EU investment firms or
non-EU fund managers acting as credit servicers for funds or other accounts that
purchase NPLs.

However, EU banks and EU supervised consumer credit and mortgage lenders
appointed to perform servicing activities on behalf of credit purchasers will be subject
to the same obligations as credit servicers as to the information to be provided to
borrowers about the purchase of the loan by the credit purchaser and compliance on
behalf of their credit purchasers with certain obligations imposed on those credit
purchasers under the directive and national law.

The directive states that it does not affect national rules on servicing NPLs when the
credit purchaser is a securitisation special purpose entity if those laws do not affect the
level of consumer protection provided by the directive and ensure that national
authorities receive the necessary information from credit servicers.

What are the amendments to the EU consumer credit

and mortgage credit directives?
The directive will also amend the existing rules for consumer credit and mortgages:

e to impose new duties on creditors to provide information to borrowers before any
amendment to the terms of the loan;

¢ to require creditors to have adequate policies and procedures so that they make
efforts to exercise, where appropriate, reasonable forbearance before foreclosure
proceedings are initiated;

® 1o bring the rules on assignment of mortgage loans into line with those for consumer
credit, by allowing the borrower to rely, as against the assignee, on set-off or other
defences available to the borrower as against the original creditor and ensuring that
the borrower is informed of an assignment (except where the original creditor
continues to service the credit under an agreement with the assignee).

What are the remaining uncertainties as to how the There are several

directive applies?

F FORD
N CE

uncertainties about the

There are several uncertainties about how the new rules will operate in practice. For new rules will operate
example, there are uncertainties as to: in practice
e the application of the new rules to non-performing loans to non-EU borrowers

originated by EU banks (and the resulting extraterritorial impact on non-EU

purchasers or servicers of those loans);

¢ whether and how the obligations on banks and credit purchasers will apply to non-
EU banks (in particular, those with a branch in the EU);
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how to identify that loans were originated by EU banks and the responsibility and
time for determining that loans are non-performing, particularly in the context of
resales of loans and where banks hold loans in their trading books;

the application of the rules to transfers of portfolios that include both performing and
non-performing loans;

the treatment of sub-participations or collateral arrangements involving NPLs;

the application of the rules to securitisation special purpose entities and their
interaction with existing transparency obligations under the regulatory framework for
securitisations;

whether there are circumstances in which facility agents or security trustees might be
subject to the duties of credit servicers;

transitional issues for banks selling NPLs originated before the date when the new
rules begin to apply, for credit purchasers that purchased loans before that date and
credit servicers (or EU banks and EU supervised consumer credit or mortgage
lenders) that were appointed to service loans before that date.

These may be addressed through the disclosure templates, guidance from the EBA or

national regulators, common industry approaches or national implementing rules. Market partiCipantS need
However, there is a risk that divergent approaches will be taken in different Member to begin to scope their
States, especially as the directive gives Member States several options as to how to implementation projects

implement its provisions.

What should market participants do now?

Market participants need to begin to scope their projects to implement the new
directive, including forming their coordination groups and carrying out the preliminary
impact assessments across potentially affected business lines and legal entities
(including special purpose entities, group companies and funds and accounts managed
by group entities).
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