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This document is not intended to be comprehensive or to provide legal advice. For more 

information, speak to your usual Clifford Chance contact or one of the lawyers named below. 
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An NFC must aggregate the non-hedging transactions of non-financial 

entities in the same “group” when determining whether it is an NFC+ 

because it exceeds the clearing threshold (Article 10(3) EMIR). 

NFC+ status  

Transactions between members of a “group” may benefit from the 

exemptions for “intragroup” transactions from clearing, margining and venue 

trading if certain conditions are met (Articles 3, 4(2) and 11(5)-(11) EMIR 

and Article 28(1) MiFIR). 

Intragroup transaction exemptions  

Reports to a trade repository must identify when a transaction is an 

“intragroup” transaction (Commission delegated regulation No. 148/2013, 

Annex, Table 2, Field 32). 

Reporting of intragroup transactions  

ESMA's revised draft RTS imposing the clearing obligation for interest rate 

derivatives divides financial counterparties and NFC+ AIFs between Categories 

2 and 3 for the purposes of phasing in the clearing obligation according to 

whether they are members of a “group” whose aggregate month-end average of 

outstanding gross notional amount of non-centrally cleared derivatives over a 

specified three month period is above EUR 8 bn. 

Clearing: Category 2 status  

The ESAs' consultation draft of RTS relating to the margin obligations for 

uncleared OTC derivatives envisaged that: 

 EUR 8 bn threshold (initial margin): a counterparty would be required to 

collect initial margin in respect of an uncleared OTC derivative contract when 

it is a member of “group” whose aggregate month-end average of 

outstanding gross notional amount of non-centrally cleared derivatives over a 

specified three month period is above EUR 8 bn and its counterparty is also 

a member of such a group (the EUR 8 bn threshold would be phased in over 

a period to 2019); 

 EUR 50m margin threshold: counterparties required to collect initial or 

variation margin would be able to apply a EUR 50m threshold but this would 

be calculated at “group” level;  

 Wrong way risk and concentration limits: counterparties would be 

restricted from accepting collateral in the form of securities issued by a 

person that is in the same “group” as the posting counterparty and would be 

subject to concentration limits on collateral issued by persons in the same 

“group” or, in either case, issued by entities having “close links” (with the 

same meaning as under MiFID2). 

Margin rules  
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 There is an exemption from authorisation for persons providing 

investment services exclusively for members of their “group” (Article 

2(1)(b) MiFID2). 

 There is an exemption from authorisation for persons dealing in and 

providing investment services relating to commodity derivatives/emission 

allowances where, inter alia, this is an ancillary activity to their main 

business considered on a “group” basis (Article 2(1)(j) MiFID2). 

 There are certain optional exemptions relating to intragroup services 

relating to electricity, gas and emission allowances (Article 3(1)(d) and 

(e) MiFID2). 

 Membership of a “group” and “close links” are also relevant to initial 

authorisation and approvals of a qualifying holding (Articles 10,11, 13 and 

84 MiFID2). 

 

 

 

Authorisation 

Operators of OTFs must not allow execution of orders against the proprietary 

capital of the operator or other members of its “group” and firms with which the 

operator has “close links” cannot act as independent market makers (Article 20 

MiFID2). 

OTFs 

 Pre-trade transparency on venues does not apply to derivative transactions 

of an NFC hedging its risks or the risks of its “group” (Article 8(1) MiFIR). 

 The obligation to trade OTC derivatives on venues does not apply to 

transactions that are intragroup transactions under EMIR (Article 28(1) 

MiFIR).  

Trading and transparency 

 Position limits are set aggregating the positions held by a person and 

those held on its behalf on an aggregate “group” basis (Article 57 MiFID2 

and draft RTS 30). 

 Draft RTS 30 proposes that hedges for members of the “group” qualify 

for the exemption for hedges held by or for non-financial entities.  

Position limits 

 ESMA technical advice proposes 20% limit on firms depositing client money 

with a  member of its “group” (p. 76, Article 16 MiFID2).  

 ESMA technical advice proposes specific conflicts measures where firms 

place their own or other “group” members’ financial instruments or where 

lending or credit repaid with issue proceeds (pp. 93-4, Articles 16 and 24). 

 Firms must identify/manage conflicts of interest involving those to whom they 

and their officers, etc. are linked by “control” (Article 23 MiFID2). 

 “Close links” and other relationships are also relevant to whether investment 

advice is independent (Article 24(4) MiFID2).  

 Draft RTS 7 proposes that firms must disclose “close links” with execution 

venues when reporting data for best execution purposes (Article 27 MiFID2). 

 

Conduct of business 
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EMIR and MiFID2/MiFIR define a “group” as a group of undertakings consisting of a parent 

undertaking and its subsidiaries. 
 An entity will be a “subsidiary” of a parent undertaking if one of the seven tests set out below is met, including where the parent’s head office is outside the EU (an 

entity is also a subsidiary of an ultimate parent undertaking if it is a subsidiary of another subsidiary of that parent).  

The EMIR definition of “group” also includes certain groups specified in the EU Capital 

Requirements Regulation (CRR): 
 Credit institutions situated in the same member state and permanently affiliated to a central body in that state which supervises them that are eligible for a waiver of 

certain capital requirements under CRR, e.g. Groupe Crédit Agricole, where Crédit Agricole S.A. is the central body of the Caisses Régionales. 

 Members of a group eligible for 0% risk weighting on intragroup claims under CRR, such as: 

– Certain companies linked by a majority of common directors or managed on a unified basis in accordance with a contract or provisions in their memorandum and 

articles of association; and 

– Certain institutions that are members of an institutional protection scheme (i.e. a statutory or contractual liability arrangement protecting those institutions and in 

particular ensuring their liquidity and solvency to avoid bankruptcy where necessary), e.g. the joint liability scheme of the German Savings Bank Finance Group. 

MiFID2 also includes broader concepts of “control” and “close links”. 
 “Control” covers parent and subsidiary relationships and similar relationships between an individual and an undertaking. “Close links” include cases of control or 

common control as well as cases where a person has a direct or indirect participation representing 20% or more of the voting rights or capital of an undertaking.  

 

Is an entity a member of a “group”? 
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Notes: 
 See Articles 2(16), (21) and (22) and 3(3)(a) EMIR; Article 4(1)(32) to (35) MiFID2; Article 2(1)(21) MiFIR.  

 Subsequent legislation has updated Article 2 EMIR so that the relevant provisions now refer to the tests in Article 22(1) to (5) of the EU Accounting Directive 

(Directive 2013/34/EU) and Articles 10 and 113(6) and (7) of CRR (Regulation (EU) No. 675/2013). The relevant provisions of the CRR impose additional conditions 

that must be met by eligible institutions. 

Sea of Change 
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* Parent must also be a shareholder or member of the entity. Source: Article 22(1) and (2) Accounting Directive.  

EMIR and MIFID2/MiFIR: when is an entity a member of a “group”? Clifford Chance 

Seven tests 

Majority voting 

rights? 1 Does the parent hold a majority of the shareholders' or members' voting rights in the entity? 

Right to appoint 

majority of board? 2 Does the parent have the right to appoint or remove a majority of the members of the administrative, management or supervisory 

body of the entity?* 

Contractual right to 

dominant 

influence? 
3 

Does the parent have the right to exercise a dominant influence over the entity, pursuant to a contract entered into with the entity 

or to a provision in its memorandum or articles of association, where the law governing the entity permits its being subject to such 

contracts or provisions?* 

Control by 

shareholders 

agreement? 
5 Does the parent control alone, pursuant to an agreement with other shareholders in or members of the entity, a majority of 

shareholders' or members' voting rights in the entity?* 

De facto control of 

majority of board? 4 
Were a majority of the members of the administrative, management or supervisory bodies of the entity who have held office 

during the financial year, during the preceding financial year and up to the time when the consolidated accounts are drawn up, 

appointed solely as a result of the exercise of by the parent of its voting rights?* 

Unified 

management? 6 Are the parent and the entity managed on a unified basis by the parent? 

Dominant influence 

or control? 7 Does the parent have the power to exercise, or actually exercise, dominant influence or control over the entity? 
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For the purposes of Tests 1, 2, 4 and 5, the parent must 

aggregate rights held by: 

 another subsidiary of the parent or  

 a person acting in his own name but on behalf of the 

parent or another subsidiary of the parent. 

For the purposes of Tests 1, 2, 4 and 5, the parent’s 

rights shall be reduced by rights: 

 Held on behalf of a third party; 

 Held by way of security (if exercised in accordance with 

instructions received); 

 Held in connection with the granting of loans as part of a 

normal business activity (if voting rights exercised in 

interests of person granting security). 

For the purposes of Tests 1 and 5, total voting rights in 

the entity are reduced by any rights attaching to shares 

held by or on behalf of the entity itself or its subsidiaries 

or a person acting in its own name but on their behalf 

(e.g. treasury shares).  

Test 4 does not apply where the entity is a subsidiary of a 

third party under Test 1, 2 or 3. 

Notes:  
 See Article 22(1) to (5) of the Accounting Directive. 

 The Accounting Directive provides for certain national options in the application of these tests. It is unclear how those options are 

reflected (if at all) in applying the Accounting Directive tests for the purposes of EMIR and MiFID2/MiFIR.  

 The Accounting Directive is the basis for Member State GAAP accounting standards and the definition of parent and subsidiary 

undertaking are the basis of, for example, the definitions of parent and subsidiary undertaking in the UK Companies Act 2006. 
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A “group” may differ from the group included within a company's IFRS 

consolidated accounts for a number of reasons, including: 

 The “group” may include additional entities not included in an IFRS 

consolidation e.g.:  

– IFRS may allow a parent company to exclude certain entities from the 

accounting consolidation on the grounds that they are immaterial or 

because of other circumstances. However, those entities may still be 

subsidiary undertakings of the parent under EMIR. 

– The definition of subsidiary for the purposes of IFRS is based on the 

concept of “control”. Control is only one test under the Accounting 

Directive. Therefore, an entity may still be a subsidiary undertaking of a 

parent under EMIR (e.g. the right to appoint a majority of the board) 

even if the parent does not “control” the subsidiary for the purposes of 

IFRS. 

 It is unclear whether there can be cases where entities (such as SPVs) 

consolidated under IFRS can be treated as outside the “group” on the basis 

of an argument that “control” under IFRS is broader than “dominant 

influence or control” under the Accounting Directive.  

 There may be additional differences between the “group” and an entity’s 

accounting group where an entity prepares consolidated accounts under 

other accounting standards (e.g. US GAAP).  

The “group” may differ from the  

IFRS or regulatory consolidated group 
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A “group” may differ from the group included within a regulatory 

consolidation under CRR for a number of reasons, including: 

 The “group” may include additional entities not included in a regulatory 

consolidation. 

– E.g.: the regulatory consolidation is restricted to entities that are 

institutions, financial institutions or ancillary services undertakings. The 

EMIR “group” is not similarly restricted (but see Article 3(2)(a) EMIR for 

the purposes of the intragroup exemption). 

 The regulatory consolidation may include additional entities not included in 

the “group”. 

– E.g. The parent or another of its subsidiaries may hold a “participation” 

(such as 20-50% stake) in an entity which is not a subsidiary but is 

included in the regulatory consolidation on a proportional basis. 

 This is the case even though CRR also uses the Accounting Directive 

definitions of parent and subsidiary undertaking to define the scope of 

regulatory consolidation. 

 There may be additional differences between the “group” and an entity’s 

regulatory consolidation where regulatory consolidation is carried out under 

another regulatory regime (e.g. a non-EU banking supervisory regime). 
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Intragroup exemption 

For the purposes of the intragroup exemption under EMIR it is not 

enough that two entities are members of a “group” applying the tests in 

the Accounting Directive.  
 Both entities must also be included in a qualifying regulatory or accounting consolidation “on a full basis”.  

 A regulatory consolidation under the CRR or an accounting consolidation under IFRS (at least if it is EU adopted IFRS) would be 

a qualifying consolidation.  

Therefore: 
 For the purposes of the intragroup exemption, the two entities must be both members of an EMIR “group” and included in a 

qualifying regulatory or accounting consolidation; and 

 They must both be included in the regulatory or accounting consolidation on a “full basis” – which rules out entities that are e.g. 

only included in a regulatory or accounting consolidation on a proportional basis.  
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Notes: 
 In addition, to qualify for the intragroup exemption, entities must meet the other conditions in Articles 3, 4(2) and 11(5) to (11) 

EMIR. 

 See our briefing EMIR: When are exemptions available for intragroup transactions? (February 2014), available at 

www.cliffordchance.com 

Clifford Chance 
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 AIF: alternative investment fund within the meaning of the AIFMD 

 AIFMD: Alternative Investment Fund Managers Directive 

 CRD4/CRR: the capital requirements directive and regulation implementing Basel III in the EU 

 EMIR: the EU regulation on OTC derivatives, central counterparties and trade repositories 

 ESA: European Supervisory Authority (i.e. EBA, EIOPA or ESMA) 

 ESMA: European Securities and Markets Authority 

 EU: European Union 

 IFRS: International Financial Reporting Standards 

 MiFID2/MiFIR: the EU directive and regulation replacing the 2004 markets in financial instruments directive 

 NFC: non-financial counterparty as defined in EMIR, i.e. an undertaking established in the EU which is not a financial counterparty or a CCP 

 NFC+:  a non-financial counterparty whose positions in OTC derivatives (excluding positions reducing risks directly relating to commercial or treasury financing 

activity) exceed the clearing threshold under EMIR 

 OTC derivative: over-the-counter derivative as defined in EMIR, i.e. a derivative executed outside a regulated market or equivalent non-EU market 

 OTF: organised trading facility 

 RTS: regulatory technical standards proposed by an ESA and adopted by the Commission under powers conferred by an EU regulation or directive 

 SPV: special purpose vehicle 

Glossary 

10 EMIR and MIFID2/MiFIR: when is an entity a member of a “group”? 



Clifford Chance 

Sea of Change 
Regulatory reforms – reaching new shores 

Sea of Change 
Regulatory reforms – reaching new shores Clifford Chance contacts 

11 EMIR and MIFID2/MiFIR: when is an entity a member of a “group”? 

Chris Bates  

Partner, London 

T: +44 20 7006 1041 

E: chris.bates  

@cliffordchance.com 

Marc Benzler  

Partner, Frankfurt 

T: +49 697199 3304 

E: marc.benzler  

@cliffordchance.com 

Anna Biala  

Advocate, Warsaw 

T: +48 22429 9692 

E: anna.biala 

@cliffordchance.com 

Lucio Bonavitacola  

Partner, Milan 

T: +39 028063 4238 

E: lucio.bonavitacola  

@cliffordchance.com 

Lounia Czupper  

Partner, Brussels 

T: +32 2533 5987 

E: lounia.czupper 

@cliffordchance.com 

Caroline Dawson  

Senior Associate, London 

T: +44 20 7006 4355 

E: caroline.dawson 

@cliffordchance.com 

Simon Gleeson  

Partner, London 

T: +44 20 7006 4979 

E: simon.gleeson  

@cliffordchance.com 

Frank Graaf  

Partner, Amsterdam 

T: +31 20711 9150 

E: frank.graaf  

@cliffordchance.com 

Frederic Lacroix  

Partner, Paris 

T: +33 14405 5241 

E: frederick.lacroix  

@cliffordchance.com 

Habib Motani 

Partner, London 

T: +44 207006 1718 

E: habib.motani 

@cliffordchance.com 

Steve Jacoby  

Partner, Luxembourg 

T: +352 485050 219  

E: steve.jacoby 

@cliffordchance.com  

Jessica Littlewood  

Partner, London 

T: +44 207006 2692 

E: jessica.littlewood  

@cliffordchance.com 

Will Winterton 

Senior Associate, London 

T: +44 207006 4386 

E: will.winterton  

@cliffordchance.com 

Jeremy Walter 

Partner, London 

T: +44 207006 8892 

E: jeremy.walter  

@cliffordchance.com 

Ignacio Ramos  

Abogado, Madrid 

T: +34 91590 4115 

E: ignacio.ramos 

@cliffordchance.com 

Stephanie Peacock 

Lawyer, London 

T: +44 207006 4387 

E: stephanie.peacock  

@cliffordchance.com 



Clifford Chance 

Sea of Change 
Regulatory reforms – reaching new shores Worldwide contact information  

36* offices in 26 countries 

* Clifford Chance’s offices include a second office in London at 4 Coleman Street, London EC2R 5JJ. 

** Linda Widyati & Partners in association with Clifford Chance. 

 

Abu Dhabi 

Clifford Chance 

9th Floor 

Al Sila Tower 

Sowwah Square 

PO Box 26492 

Abu Dhabi 

United Arab Emirates 

Tel +971 (0)2 613 2300 

Fax +971 (0)2 613 2400 

Bucharest  

Clifford Chance Badea 

Excelsior Center 

28-30 Academiei Street 

12th Floor, Sector 1 

Bucharest, 010016 

Romania 

Tel +40 21 66 66 100 

Fax +40 21 66 66 111 

Hong Kong 

Clifford Chance 

27th Floor 

Jardine House 

One Connaught Place 

Hong Kong 

Tel +852 2825 8888 

Fax +852 2825 8800 

Madrid 

Clifford Chance 

Paseo de la Castellana 110 

28046 Madrid 

Spain 

Tel +34 91 590 75 00 

Fax +34 91 590 75 75 

Perth 

Clifford Chance 

Level 7, 190 St Georges Terrace 

Perth, WA 6000 

Australia 

Tel +618 9262 5555 

Fax +618 9262 5522 

Shanghai 

Clifford Chance 

40th Floor 

Bund Centre 

222 Yan An East Road 

Shanghai 200002 

China 

Tel +86 21 2320 7288 

Fax +86 21 2320 7256 

Amsterdam 

Clifford Chance 

Droogbak 1A 

1013 GE Amsterdam 

PO Box 251 

1000 AG Amsterdam 

The Netherlands 

Tel +31 20 7119 000 

Fax +31 20 7119 999 

Casablanca 

Clifford Chance 

169, boulevard Hassan 1er 

Casablanca 20000 

Morocco 

Tel +212 520 132 080 

Fax +212 520 132 079 

Istanbul 

Clifford Chance 

Kanyon Ofis Binasi Kat 10 

Büyükdere Cad. No. 185 

34394 Levent 

Istanbul 

Turkey 

Tel +90 212 339 0001 

Fax +90 212 339 0098 

Milan 

Clifford Chance 

Piazzetta M.Bossi, 3 

20121 Milan 

Italy 

Tel +39 02 806 341 

Fax +39 02 806 34200 

Prague 

Clifford Chance 

Jungmannova Plaza 

Jungmannova 24 

110 00 Prague 1 

Czech Republic 

Tel +420 222 555 222 

Fax +420 222 555 000 

Singapore 

Clifford Chance 

12 Marina Boulevard 

25th Floor Tower 3 

Marina Bay Financial Centre 

Singapore 018982 

Tel +65 6410 2200 

Fax +65 6410 2288 

Bangkok 

Clifford Chance 

Sindhorn Building Tower 3 

21st Floor 

130-132 Wireless Road 

Pathumwan 

Bangkok 10330 

Thailand 

Tel +66 2 401 8800 

Fax +66 2 401 8801 

Doha 

Clifford Chance 

QFC Branch 

Suite B, 30th floor 

Tornado Tower 

Al Funduq Street 

West Bay PO Box 32110 

Doha 

State of Qatar 

Tel +974 4491 7040 

Fax +974 4491 7050 

Jakarta** 

LWP 

DBS Bank Tower, 

28th Floor, Ciputra World One 

Jl. Prof. Dr. Satrio Kav 3-5 

Jakarta 12940 

Indonesia 

Tel +62 21 2988 8300 

Fax +62 21 2988 8310 

Moscow 

Clifford Chance 

Ul. Gasheka 6 

125047 Moscow 

Russian Federation 

Tel +7 495 258 5050 

Fax +7 495 258 5051 

Riyadh 

Clifford Chance 

Building 15, The Business Gate 

King Khaled International Airport Road 

Cordoba District, Riyadh 

P.O. Box: 90239, Riyadh 11613, 

Kingdom of Saudi Arabia 

Tel +966 11 481 9700 

Fax +966 11 481 9701 

Sydney 

Clifford Chance 

Level 16 

No. 1 O'Connell Street 

Sydney NSW 2000 

Australia 

Tel +612 8922 8000 

Fax +612 8922 8088 

Barcelona 

Clifford Chance 

Av. Diagonal 682 

08034 Barcelona 

Spain 

Tel +34 93 344 22 00 

Fax +34 93 344 22 22 

Dubai 

Clifford Chance 

Building 6, Level 2 

The Gate Precinct 

Dubai International Financial Centre 

PO Box 9380 

Dubai 

United Arab Emirates 

Tel +971 4 362 0444 

Fax +971 4 362 0445 

Kyiv 

Clifford Chance 

75 Zhylyanska Street 

01032 Kyiv 

Ukraine 

Tel +380 44 390 5885 

Fax +380 44 390 5886 

Munich 

Clifford Chance 

Theresienstraße 4-6 

80333 Munich 

Germany 

Tel +49 89 216 32-0 

Fax +49 89 216 32-8600 

Rome 

Clifford Chance 

Via Di Villa Sacchetti, 11 

00197 Rome 

Italy 

Tel +39 06 422 911 

Fax +39 06 422 91200 

Tokyo 

Clifford Chance 

Akasaka Tameike Tower, 7th Floor 

17-7 Akasaka 2-Chome 

Minato-ku, Tokyo 107-0052 

Japan 

Tel +81 3 5561 6600 

Fax +81 3 5561 6699 

Beijing 

Clifford Chance 

33/F, China World Office 1 

No. 1 Jianguomenwai Dajie 

Chaoyang District 

Beijing 100004 

China 

Tel +86 10 6535 2288 

Fax +86 10 6505 9028 

Düsseldorf 

Clifford Chance 

Königsallee 59 

40215 Düsseldorf 

Germany 

Tel +49 211 43 55-0 

Fax +49 211 43 55-5600 

London 

Clifford Chance 

10 Upper Bank Street 

London, E14 5JJ 

United Kingdom 

Tel +44 20 7006 1000 

Fax +44 20 7006 5555 

New York 

Clifford Chance 

31 West 52nd Street 

New York, NY 10019-6131 

USA 

Tel +1 212 878 8000 

Fax +1 212 878 8375 

São Paulo 

Clifford Chance 

Rua Funchal 418 15th Floor 

04551-060 São Paulo SP 

Brazil 

Tel +55 11 3019 6000 

Fax +55 11 3019 6001 

Warsaw 

Clifford Chance 

Norway House 

ul. Lwowska 19 

00-660 Warszawa 

Poland 

Tel +48 22 627 11 77 

Fax +48 22 627 14 66 

Brussels 

Clifford Chance 

Avenue Louise 65 Box 2 

1050 Brussels 

Belgium 

Tel +32 2 533 5911 

Fax +32 2 533 5959 

Frankfurt 

Clifford Chance 

Mainzer Landstraße 46 

60325 Frankfurt am Main 

Germany 

Tel +49 69 71 99-01 

Fax +49 69 71 99-4000 

Luxembourg 

Clifford Chance 

10 boulevard G.D. Charlotte 

B.P. 1147 

L-1011 Luxembourg 

Grand-Duché de Luxembourg 

Tel +352 48 50 50 1 

Fax +352 48 13 85 

Paris 

Clifford Chance 

9 Place Vendôme 

CS 50018 

75038 Paris Cedex 01 

France 

Tel +33 1 44 05 52 52 

Fax +33 1 44 05 52 00 

Seoul 

Clifford Chance 

21st Floor, Ferrum Tower 

19, Eulji-ro 5-gil 

Jung-gu, Seoul 100-210 

Korea 

Tel +82 2 6353 8100 

Fax +82 2 6353 8101 

Washington, D.C. 

Clifford Chance 

2001 K Street NW 

Washington, DC 20006 - 1001 

USA 

Tel +1 202 912 5000 

Fax +1 202 912 6000 

12 



Clifford Chance 

Sea of Change 
Regulatory reforms – reaching new shores 

Clifford Chance, 10 Upper Bank Street, London, E14 5JJ 

© Clifford Chance 2015 

Clifford Chance LLP is a limited liability partnership registered in England and Wales under number OC323571 

Registered office: 10 Upper Bank Street, London, E14 5JJ 

We use the word 'partner' to refer to a member of Clifford Chance LLP, or an employee or consultant with equivalent standing and qualifications 
V.2 


