02014R0600 — EN — 01.01.2022 — 005.003 — 1

CLIFFORD CHANCE LLP: This document shows the changes proposed to be made to
the consolidated text of Regulation (EU) No. 600/2014 on markets in financial institutions
(MIFIR) by the European Parliament, pursuant to a report published on 2 March 2023.
This document is not intended to be comprehensive or to provide legal advice. For more
information, contact Caroline Dawson or Stephanie Peacock at Clifford Chance in
London or your usual Clifford Chance contact.

» B REGULATION (EU) No 600/2014 OF THE EUROPEAN PARLIAMENT AND
OF THE COUNCIL
of 15 May 2014
on markets in financial instruments and amending Regulation (EU) No 648/2012
(Text with EEA relevance)
(OJ L 173, 12.6.2014, p. 84)

Amended by:
Official Journal
No page date
»M1 Regulation (EU) 2016/1033 of the European L 175 1 30.6.2016

Parliament and of the Council of 23 June 2016

»M2  Regulation (EU) 2019/2033 of the European L 314 1 5.12.2019
Parliament and of the Council of 27 November
2019

»M3 Regulation (EU) 2019/2175 of the European L 334 1 27.12.2019

Parliament and of the Council of 18 December

2019
»M4  Regulation (EU) 2021/23 of the European L 22 1 22.1.2021
Parliament and of the Council of 16 December
2020
Regulation (EU) 2022/858 of the European L 151 1 2.6.2022
Parliament and of the Council of 30 May 2022

>

(6}

Corrected by:

»C1  Corrigendum, OJ L 270, 15.10.2015, p. 4 (600/2014)
»C2  Corrigendum, OJ L 187, 12.7.2016, p. 30 (600/2014)
»C3  Corrigendum, OJ L 278, 27.10.2017, p. 54 (600/2014)
»C4  Corrigendum, OJ L 20, 24.1.2020, p. 26 (2019/2033)
»C5  Corrigendum, OJ L 405, 2.12.2020, p. 79 (2019/2033)
»C6  Corrigendum, OJ L 131, 5.5.2022, p. 9 (2019/2175)



02014R0600 — EN — 01.01.2022 — 005.003 — 2

REGULATION (EU) No 600/2014 OF THE EUROPEAN PARLIAMENT AND OF
THE COUNCIL

of 15 May 2014
on markets in financial instruments and amending Regulation (EU)
No 648/2012
(Text with EEA relevance)

TITLE |

SUBJECT MATTER, SCOPE AND DEFINITIONS

Article 1

Subject matter and scope
1. This Regulation establishes uniform requirements in relation to the following:
@ disclosure of trade data to the public;
(b) reporting of transactions to the competent authorities;
(© trading of derivatives on organised venues;

(d) non-discriminatory access to clearing and non-discriminatory access to trading
in benchmarks;

(e product intervention powers of competent authorities, ESMA and EBA and
powers of ESMA on position management controls and position limits;

()] provision of investment services or activities by third-country firms following
an applicable equivalence decision by the Commission with or without a branch;

(9) the authorisation and supervision of data reporting services providers:;

(h) the scope of multilateral trading.

2. This Regulation applies to investment firms, authorised under Directive
2014/65/EU and credit institutions authorised under Directive 2013/36/EU of the
European Parliament and of the Council(t) when providing investment services and/or

() Directive 2013/36/EU of the European Parliament and of the Council of 26 June 2013 on access to the activity
of credit institutions and the prudential supervision of credit institutions and investment firms, amending
Directive 2002/87/EC and repealing Directives 2006/48/EC and 2006/49/EC (OJ L 176, 27.6.2013, p. 338).
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performing investment activities and to market operators including any trading venues
they operate.

3. Title V of this Regulation shall also apphesapply to all financial counterparties
as-definedreferred to in Article 2(8)4a(1), second subparagraph, of Regulation (EU) No
648/2012 and to all non-financial counterparties fathing—underreferred to in Article
10(1)b}), second subparagraph, of that Regulation.

4. Title VI of this Regulation also applies to CCPs and persons with proprietary
rights to benchmarks.

4a Chapter 1 of Title VII of this Regulation also applies to third-- country firms
providing investment services or performing investment activities within the Union.

VB
5. Title V111 of this Regulation applies to third-country firms providing investment
services or activities within the Union following an applicable equivalence decision by
the Commission with or without a branch.

YMi
5a. Title 1l and Title 11l of this Regulation shall not apply to securities financing
transactions as defined in point (11) of Article 3 of Regulation (EU) 2015/2365 of the
European Parliament and of the Council(?)

vB

6. Articles 8, 10, 18 and 21 shall not apply to regulated markets, market operators
and investment firms in respect of a transaction where the counterparty is a member of
the European System of Central Banks (ESCB) and where that transaction is entered
into in performance of monetary, foreign exchange and financial stability policy which
that member of the ESCB is legally empowered to pursue and where that member has
given prior notification to its counterparty that the trans- action is exempt.

7. Paragraph 6 shall not apply in respect of transactions entered into by any
member of the ESCB in performance of their investment operations.

7a. All multilateral systems shall operate either in accordance with the provisions
of Title Il of Directive 2014/65/EU concerning MTFs or OTFs, or the provisions of
Title 111 of that Directive concerning requlated markets.

All investment firms which, on an organised, frequent, systematic and substantial basis,
deal on own account when executing client orders outside a requlated market, an MTF
or an OTF shall operate in accordance with Title 111 of this Requlation.

() Regulation (EU) 2015/2365 of the European Parliament and of the Council of 25 November 2015 on
transparency of securities financing transactions and of reuse and amending Regulation (EU) No 648/2012
(OJ L 337,23.12.2015, p. 1).
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Without prejudice to Articles 23 and 28, all investment firms concluding transactions
in financial instruments which are not concluded on multilateral systems or systematic
internalisers shall comply with Articles 20, 21, 22, 22a, 22b and 22c, of this Regulation.

8. ESMA shall, in close cooperation with the ESCB, develop draft regulatory
technical standards to specify the monetary, foreign exchange and financial stability
policy operations and the types of transactions to which paragraphs 6 and 7 apply.

ESMA shall submit those draft regulatory technical standards to the Commission by 3
July 2015.

Power is delegated to the Commission to adopt the regulatory technical standards
referred to in the first subparagraph in accordance with the procedure laid down in
Articles 10 to 14 of Regulation (EU) No 1095/2010.

9. The Commission shall be empowered to adopt delegated acts in accordance with
Article 50 to extend the scope of paragraph 6 to other central banks.

To that end, the Commission shall, by 1 June 2015, submit a report to the European
Parliament and to the Council assessing the treatment of transactions by third-country
central banks which for the purposes of this paragraph includes the Bank for
International Settlements. The report shall include an analysis of their statutory tasks
and their trading volumes in the Union. The report shall:

@ identify provisions applicable in the relevant third countries regarding the
regulatory disclosure of central bank transactions, including transactions
undertaken by members of the ESCB in those third countries, and

(b) assess the potential impact that regulatory disclosure requirements in the Union
may have on third-country central bank transactions.

If the report concludes that the exemption provided for in paragraph 6 is necessary in
respect of transactions where the counterparty is a third- country central bank carrying
out monetary policy, foreign exchange and financial stability operations, the
Commission shall provide that that exemption applies to that third-country central bank.

Article 2
Definitions
1. For the purposes of this Regulation, the following definitions apply:
Q) ‘investment firm’ means an investment firm as defined in Article 4(1)(1)

of Directive 2014/65/EU;

2 ‘investment services and activities’ means investment services and
activities defined in Article 4(1)(2) of Directive 2014/65/EU;

3 ‘ancillary services’ means ancillary services as defined in Article 4(1)(3)
of Directive 2014/65/EU;
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4) ‘execution of orders on behalf of clients” means execution on behalf of
clients as defined in Article 4(1)(5) of Directive 2014/65/EU;

(5) ‘dealing on own account’ means dealing on own account as defined in
Acrticle 4(1)(6) of Directive 2014/65/EU;

(6) ‘market maker’ means a market maker as defined in Article 4(1)(7) of
Directive 2014/65/EU;

@) ‘client” means a client as defined in Article 4(1)(9) of Directive
2014/65/EU;

(8) ‘professional client’ means a professional client as defined in Article
4(1)(10) of Directive 2014/65/EU;

9) ‘financial instrument” means a financial instrument as defined in Article
4(1)(15) of Directive 2014/65/EU;

(10)  ‘market operator’ means a market operator as defined in Article 4(1)(18)
of Directive 2014/65/EU;

(11)  ‘multilateral system’ means a-utHateral-system-as-defined-in-Article
419y —of Directive2014/65/E”Jany system or facility in which
multiple third-party buying and selling trading interest in financial
instruments are able to interact in the system;

(12) ‘systematic internaliser’ means a systematic internaliser as defined in
Article 4(1)(20) of Directive 2014/65/EU;

(13)  ‘regulated market’ means a regulated market as defined in Article
4(1)(21) of Directive 2014/65/EU;

(14)  ‘multilateral trading facility’ or ‘MTF’ means a multilateral trading
facility as defined in Article 4(1)(22) of Directive 2014/65/EU;

(15) ‘organised trading facility’ or ‘OTF’ means an organised trading facility
as defined in Article 4(1)(23) of Directive 2014/65/EU;

(16) ‘trading venue’ means a trading venue as defined in Article 4(1)(24) of
Directive 2014/65/EU;

(16a) ‘designated reporting entity’ means an investment firm responsible for
making information on transactions public through an APA in
accordance with Articles 20(1) and 21(1);

(17)  ‘liquid market’ means:

@ for the purposes of Articles 9, 11, and 18, a market for a financial
instrument or a class of financial instruments, where there are
ready and willing buyers and sellers on a continuous basis, and
where the market is assessed in accordance with the following
criteria, taking into consideration the specific market structures
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of the particular financial instrument or of the particular class of
financial instruments:

Q) the average frequency and size of transactions over a
range of market conditions, having regard to the nature
and life cycle of products within the class of financial
instrument;

(i) the number and type of market participants, including the
ratio of market participants to traded financial
instruments in a particular product;

(i) the average size of spreads, where available;

(ilia)  the issuance size for corporate bonds;

(b) for the purposes of Articles 4, 5 and 14, a market for a financial

instrument that is traded-dathy—where—the-marketis—assessed

according to the following criteria:

Q) the freefloatmarket capitalisation;

(i)  the average daily number of transactions in those
financial instruments, in particular, the fact that a
financial instrument is traded daily;

(iii)  the average daily turnover for those financial instruments;

(18)  ‘competent authority’ means a competent authority as defined in point (26) of
Article 4(1) of Directive 2014/65/EU and, for the authorisation and supervision
of data reporting services providers, ESMA, with the exception of those
approved reporting mechanisms (ARMs) and approved publication
arrangements (APAs) with a derogation in accordance with paragraph 3 of this
Article;

(19)  ‘credit institution” means a credit institution as defined in Article 4(1)(1) of
Regulation (EU) No 575/2013 of the European Parliament and of the Council;

(20)  ‘branch’ means a branch as defined in Article 4(1)(30) of Directive 2014/65/EU;

(21) “close links” means close links as defined in Article 4(1)(35) of Directive
2014/65/EU;

! Regulation (EU) No 575/2013 of the European Parliament and of the Council of 26 June 2013 on prudential
requirements for credit institutions and investment firms and amending Regulation (EU) No 648/2012 (OJ L
176, 27.6.2013, p. 1).
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(22)

(22a)

(23)

(24)

(25)

(26)

(27)

(28)

(29)

(30)

(31)

(32)

(33)

‘management body’ means a management body as defined in Article 4(1)(36)
of Directive 2014/65/EU,;

‘senior management’ means senior management as defined in point (37) of
Article 4(1) of Directive 2014/65/EU;

‘structured deposit’ means a structured deposit as defined in Article 4(1)(43) of
Directive 2014/65/EU;

‘transferable securities’ means transferable securities as defined in Article
4(1)(44) of Directive 2014/65/EU;

‘depositary receipts’ means depositary receipts as defined in Article 4(1)(45) of
Directive 2014/65/EU;

‘exchange-traded fund’ or ‘ETF’ means an exchange-traded fund as defined in
Article 4(1)(46) of Directive 2014/65/EU;

‘certificates’ means those securities which are negotiable on the capital market
and which in case of a repayment of investment by the issuer are ranked above
shares but below unsecured bond instruments and other similar instruments;

‘structured finance products’ means those securities created to securitise and
transfer credit risk associated with a pool of financial assets entitling the security
holder to receive regular payments that depend on the cash flow from the
underlying assets;

‘derivatives’ means those financial instruments defined in point (44)(c) of
Acrticle 4(1) of Directive 2014/65/EU; and referred to in Annex I, Section C (4)
to (10) thereto;

‘commodity derivatives’ means those financial instruments defined in point
(44)(c) of Article 4(1) of Directive 2014/65/EU; which relate to a commodity
or an underlying referred to in Section C(10) of Annex | to Directive
2014/65/EU; or in points (5), (6), (7) and (10) of Section C of Annex I thereto;

‘CCP’ means a CCP within the meaning of Article 2(1) of Regulation (EU) No
648/2012;

‘exchange-traded derivative’ means a derivative that is traded on a regulated
market or on a third-country market considered to be equivalent to a regulated
market in accordance with Article 28 of this Regulation, and as such does not
fall within the definition of an OTC derivative as defined in Article 2(7) of
Regulation (EU) No 648/2012;

‘actionable indication of interest’ means a message from one member or
participant to another within a trading system in relation to available trading
interest that contains all necessary information to agree on a trade;
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(34)

(34a)

‘approved publication arrangement” or ‘APA’ means a person authorised under
this Regulation to provide the service of publishing trade reports on behalf of
investment firms pursuant to Articles 20 and 21,

‘market data contributor’ means a trading venue, an APA, or, for the purpose of

(35)

(36)

(36a)

(36b)

pre-trade transparency for shares, an investment firm, operating a systematic
internaliser;

‘consolidated tape provider’ or ‘CTP’ means a person authorised underin
accordance with Title I'\VVa, Chapter 1 of this Regulation to provide the service
of collecting trade reports for financial instruments listed in Articles 6, 7, 10, 12
ahrd13,20and2- from regulated-markets MTFEs-OTFsand-ARAs

andmarket data contributors, and of consolidating themthose data into a

continuous electronic live data stream providing price—and—velumedata—per
financialHnstrumentrequlatory data and core market data and of providing them

to user of market data;

‘approved reporting mechanism’ or ‘ARM’ means a person authorised under
this Regulation to provide the service of reporting details of transactions to
competent authorities or to ESMA on behalf of investment firms;

‘data reporting services provider’ means a person referred to in points (34)-te),
(35) and (36) and a person referred to in Article 27b(2);

‘core market data’ means:

(a) all of the following data on equities:

0] for lit continuous trading protocols, the prices of the five best
bids and offers with corresponding volumes available at those

prices;

(ia) for auction systems, the price at which the trading algorithm
would be best satisfied and the volume potentially executed at
that price by participants in that system;

(ii) for all price-forming trades across all trading mechanisms, the
transaction price and volume executed, the transaction time, the
trading protocol, applicable waivers and deferrals:

(iii)  the intra-day auction information;

(iv)  the end-of-day auction information:

(V) the market identifier code identifying the execution venue;

(vi)  the standardised instrument identifier that applies across venues:
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(b)

(vii)  the timestamp information on all of the following:
the venue’s time of execution of the trade or of an
amendment to the best bid or offer price or volume, an
amendment to the indicative price or volume, and
amendment to the trading status of an instrument;
the venue’s time of publication of the elements listed in
the first indent;
any change to the trading status of an instrument or
segment;
the receipt of market data by the consolidated tape
provider;
the dissemination of consolidated market data to
subscribers by the consolidated tape provider;

(viii) _the trading protocols and the applicable waivers or deferrals;

all of the following data on non-equity instruments:

(1) the transaction price and quantity/size executed at the stated
(i) the market identifier code identifying the execution venue;
(iii)  standardised instrument identifier that applies across venues;
(iv)  the timestamp information on all of the following:
the time of execution of the trade;
the time of publication of the trade;
the receipt of market data from the market data
contributors;
the receipt of market data at the consolidator’s
aggregation/consolidation mechanism;
the dissemination of consolidated market data to
subscribers;
(V) the trading protocols and the applicable waivers or deferrals;

(36¢) ‘regulatory data’ means data related to the status of systems matching orders in

financial instruments, including information about circuit breakers, trading halts,

and opening and closing prices of those financial instruments:

(36ca) ‘market operator group’ means an undertaking or a group that owns or controls

two or more market operators within the Union;
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vB

(37) ‘home Member State’ means a home Member State as defined in Article 4(1)(55)
of Directive 2014/65/EU;

(38)  ‘host Member State’ means a host Member State as defined in Article 4(1)(56)
of Directive 2014/65/EU;

(39) ‘benchmark’ means any rate, index or figure, made available to the public or
published that is periodically or regularly determined by the application of a
formula to, or on the basis of the value of one or more underlying assets or
prices, including estimated prices, actual or estimated interest rates or other
values, or surveys and by reference to which the amount payable under a
financial instrument or the value of a financial instrument is determined.

(40)  “interoperability arrangement’ means an interoperability arrangement as
defined in Article 2(12) of Regulation (EU) No 648/2012;

(41)  ‘third-country financial institution’ means an entity, the head office of which is
established in a third country, that is authorised or licensed under the law of that
third country to carry out any of the services or activities listed in Directive
2013/36/EU, Directive 2014/65/EU; Directive 2009/138/EC of the European
Parliament and of the Council (*), Directive 2009/65/EC of the European
Parliament and of the Council (2), Directive 2003/41/EC of the European
Parliament and of the Council (¢) or Directive 2011/61/EU of the European
Parliament and of the Council (¥);

(42)  ‘third-country firm’ means a third-country firm as defined in Article 4(1)(57) of
Directive 2014/65/EU;

(43) ‘wholesale energy product’ means wholesale energy products as defined in
Acrticle 2(4) of Regulation (EU) No 1227/2011 of the European Parliament and
of the Council (®);

(44)  “‘agricultural commodity derivatives’ means derivative contracts relating to
products listed in Article 1 of, and Annex I, Parts | to XX and XXIV/1 to,

() Directive 2009/138/EC of the European Parliament and of the Council of 25 November 2009 on the taking-
up and pursuit of the business of Insurance and Reinsurance (Solvency I1) (OJ L 335, 17.12.2009, p. 1).

(3 Directive 2009/65/EC of the European Parliament and of the Council of 13 July 2009 on the coordination of
laws, regulations and administrative provisions relating to undertakings for collective investment in
transferable securities (UCITS) (OJ L 302, 17.11.2009, p. 32).

(®) Directive 2003/41/EC of the European Parliament and of the Council of 3 June 2003 on the activities and
supervision of institutions for occupational retirement provision (OJ L 235, 23.9.2003, p. 10).

() Directive 2011/61/EU of the European Parliament and of the Council of 8 June 2011 on Alternative
Investment Fund Managers and amending Directives 2003/41/EC and 2009/65/EC and Regulations (EC) No
1060/2009 and (EU) No 1095/2010 (OJ L 174, 1.7.2011, p. 1).

(®) Regulation (EU) No 1227/2011 of the European Parliament and of the Council of 25 October 2011 on

wholesale energy market integrity and trans- parency (OJ L 326, 8.12.2011, p. 1).
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Regulation (EU) No 1308/2013 of the European Parliament and of the Council
O);

(45)  ‘liquidity fragmentation’ means a situation in which:

@) participants in a trading venue are unable to conclude a trans- action with
one or more other participants in that venue because of the absence of
clearing arrangements to which all participants have access; or

(b) a clearing member or its clients would be forced to hold their positions
in a financial instrument in more than one CCP which would limit the
potential for the netting of financial exposures;

(46)  ‘sovereign debt” means sovereign debt as defined in Article 4(1)(61) of
Directive 2014/65/EU;

(47)  ‘portfolio compression’ means a risk reduction service in which two or more
counterparties wholly or partially terminate some or all of the derivatives
submitted by those counterparties for inclusion in the portfolio compression and
replace the terminated derivatives with another derivative whose combined
notional value is less than the combined notional value of the terminated
derivatives;

(48) ‘exchange for physical’ means a transaction in a derivative contract or other
financial instrument contingent on the simultaneous execution of an equivalent
quantity of an underlying physical asset;

(49) ‘package order’ means an order priced as a single unit:
@ for the purpose of executing an exchange for physical; or

(b) in two or more financial instruments for the purpose of executing a
package transaction;

(50)  ‘package transaction” means:
@ an exchange for physical; or

(b) a transaction involving the execution of two or more component
transactions in financial instruments and which fulfils all of the
following criteria:

0] the transaction is executed between two or more counterparties;

() Regulation (EU) No 1308/2013 of the European Parliament and of the Council of 17 December 2013
establishing a common organisation of the markets in agricultural products and repealing Council Regulations
(EEC) No 922/72, (EEC) No 234/79, (EC) No 1037/2001 and (EC) No 1234/2007 (OJ L 347, 20.12.2013,
p. 671).
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(i) each component of the transaction bears meaningful economic
or financial risk related to all the other components;

(iii)  the execution of each component is simultaneous and contingent
upon the execution of all the other components.

2. The Commission shall be empowered to adopt delegated acts in accordance with
Article 50 to specify certain technical elements of the definitions laid down in paragraph
1 to adjust them to market developments.

3. The Commission is empowered to adopt delegated acts in accordance with
Acrticle 50, specifying criteria to identify those ARMs and APAs that, by way of
derogation from this Regulation on account of their limited relevance for the internal
market, are subject to authorisation and supervision by a competent authority of a
Member State as defined in point (26) of Article 4(1) of Directive 2014/65/EU.

When adopting the delegated act, the Commission shall take into account one or more
of the following elements:

@ the extent to which the services are provided to investment firms authorised in
one Member State only;

(b) the number of trade reports or transactions;

(© whether the ARM or APA is part of a group of financial market participants
operating cross border.

Where an entity is supervised by ESMA for any services provided in its capacity as a
data reporting services provider under this Regulation, none of its activities as an ARM
or APA shall be excluded from ESMA supervision under any delegated act adopted
pursuant to this paragraph.

TITLE I

TRANSPARENCY FOR TRADING VENUES

CHAPTER 1

Transparency for equity instruments

Article 3
Pre-trade transparency requirements for trading venues in respect of shares,
depositary receipts, ETFs, certificates and other similar financial instruments

1. Market operators and investment firms operating a trading venue shall make
public current bid and offer prices and the depth of trading interests at those prices
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which are advertised through their systems for shares, depositary receipts, ETFs,
certificates and other similar financial instruments traded on a trading venue. That
requirement shall also apply to actionable indication of interests. Market operators and
investment firms operating a trading venue shall make that information available to the
public on a continuous basis during normal trading hours.

2. The transparency requirements referred to in paragraph 1 shall be calibrated for
different types of trading systems including order-book, quote-driven, hybrid and
periodic auction trading systems.

3. Market operators and investment firms operating a trading venue shall give
access, on reasonable commercial terms and on a non- discriminatory basis, to the
arrangements they employ for making public the information referred to in paragraph
1 to investment firms which are obliged to publish their quotes in shares, depositary
receipts, ETFs, certificates and other similar financial instruments pursuant to Article
14.

Article 4

Waivers for equity instruments

1. Competent authorities shall be able to waive the obligation for market operators
and investment firms operating a trading venue to make public the information referred
to in Article 3(1) for:

@) systems matching orders based on a trading methodology by which the price of
the financial instrument referred to in Article 3(1) is derived from the trading
venue where that financial instrument was first admitted to trading or the most
relevant market in terms of liquidity, where that reference price is widely
published and is regarded by market participants as a reliable reference price.
The continued use of that waiver shall be subject to the conditions set out in
Article 5.

(b) systems that formalise negotiated transactions which are:

Q) made within the current volume weighted spread reflected on the order
book or the quotes of the market makers of the trading venue operating
that system, subject to the conditions set out in Article 5;

(i) in an illiquid share, depositary receipt, ETF, certificate or other similar
financial instrument that does not fall within the meaning of a liquid
market, and are dealt within a percentage of a suitable reference price,
being a percentage and a reference price set in advance by the system
operator; or

(iii)  subject to conditions other than the current market price of that financial
instrument;

(© orders that are large in scale compared with normal market size;
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(d) orders held in an order management facility of the trading venue pending
disclosure.

2. The reference price referred to in paragraph 1, point (a) shall be established by
obtaining either of the following:

(a) the midpoint within the current bid and offer prices of any of the following:

(1) the trading venue where thatthose financial astrament-wasinstruments
were first admitted to trading-e+;

fa)(i1) the most relevant market in terms of liquidity;-ef

(iii)  the consolidated tape for shares and ETFs:

(b) when the price referred to in point (a) is not available, the opening or closing
price of the relevant trading session.

Orders shall only reference the price referred to in point (b) outside the continuous
trading phase of the relevant trading session.

3. Where trading venues operate systems which formalise negotiated transactions
in accordance with paragraph 1(b)(i):

@) those transactions shall be carried out in accordance with the rules of the trading
venue;

(b) the trading venue shall ensure that arrangements, systems and procedures are in
place to prevent and detect market abuse or attempted market abuse in relation
to such negotiated transactions in accordance with Article 16 of Regulation (EU)
No 596/2014;

(© the trading venue shall establish, maintain and implement systems to detect any
attempt to use the waiver to circumvent other requirements of this Regulation
or Directive 2014/65/EU and to report attempts to the competent authority.

Where a competent authority grants a waiver in accordance with paragraph 1(b)(i) or
(iii), that competent authority shall monitor the use of the waiver by the trading venue
to ensure that the conditions for use of the waiver are respected.

4. Before granting a waiver in accordance with paragraph 1, competent authorities
shall notify ESMA and other competent authorities of the intended use of each
individual waiver and provide an explanation regarding its functioning, including the
details of the trading venue where the reference price is established as referred to in
paragraph 1(a). Notification of the intention to grant a waiver shall be made not less
than four months before the waiver is intended to take effect. Within two months
following receipt of the notification, ESMA shall issue a non-binding opinion to the
competent authority in question assessing the compatibility of each waiver with the
requirements established in paragraph 1 and specified in the regulatory technical
standard adopted pursuant to paragraph 6. Where that competent authority grants a
waiver and a competent authority of another Member State disagrees, that competent
authority may refer the matter back to ESMA, which may act in accordance with the
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powers conferred on it under Article 19 of Regulation (EU) No 1095/2010. ESMA shall
monitor the application of the waivers and shall submit an annual report to the
Commission on how they are applied in practice.

5. A competent authority may, either on its own initiative or upon request by
another competent authority, withdraw a waiver granted under paragraph 1 as specified
under paragraph 6, if it observes that the waiver is being used in a way that deviates
from its original purpose or if it believes that the waiver is being used to circumvent the
requirements established in this Acrticle.

Competent authorities shall notify ESMA and other competent authorities of such
withdrawal providing full reasons for their decision.

6. ESMA shall develop draft regulatory technical standards to specify the
following:

@ the range of bid and offer prices or designated market-maker quotes, and the
depth of trading interest at those prices, to be made public for each class of
financial instrument concerned in accordance with Article 3(1), taking into
account the necessary calibration for different types of trading systems as
referred to in Article 3(2);), and the details of pre-trade data, including
identifiers for different types of orders or quotes;

(b) the most relevant market in terms of liquidity of a financial instrument in
accordance with paragraph 1(a);

(© the specific characteristics of a negotiated transaction in relation to the different
ways the member or participant of a trading venue can execute such a
transaction;

(d) the negotiated transactions that do not contribute to price formation which avail
of the waiver provided for under paragraph 1(b)(iii);

(e the size of orders that are large in scale and the type and the minimum size of
orders held in an order management facility of a trading venue pending
disclosure for which pre-trade disclosure may be waived under paragraph 1 for
each class of financial instrument concerned,;

(ea) the minimum size of an order that may be matched using the trading
methodology referred to in paragraph 1, point (a), which shall be determined
taking into account the international best practices, the competitiveness of
Union firms, the significance of the market impact and the efficiency of the
price formation.

ESMA shall submit those draft regulatory technical standards to the Commission by 3
July 2015.

Power is delegated to the Commission to adopt the regulatory technical standards
referred to in the first subparagraph in accordance with Articles 10 to 14 of Regulation
(EU) No 1095/2010.
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7. Waivers granted by competent authorities in accordance with Article 29(2) and
Avrticle 44(2) of Directive 2004/39/EC and Avrticles 18, 19 and 20 of Regulation (EC)
No 1287/2006 before » M1 3 January 2018 <« shall be reviewed by ESMA by » M1
3 January 2020 €. ESMA shall issue an opinion to the competent authority in question
assessing the continued compatibility of each of those waivers with the requirements
established in this Regulation and any delegated act and regulatory technical standard
based on this Regulation.

Article 5

Volume Cap-Mechanism

1—In-orderto-ensure-thattheTrading venues shall suspend their use of the waivers
ppewded—ferreferred to |n Artlcle 4(1}() Qomt (a}L and 4(1){), Qomt (b)(l) dees—net

{&)——where the percentage of tradingvolume traded in the Union in a financial
instrument carried out en-a-trading-venue-under those waivers shall-be-Hmited
te-4-exceeds 7% of the total volume eftradingtraded in that financial instrument

which-there-is-neta-Hquid-market-as-determined-shall base their decision to suspend the
use of those waivers on the data publlshed by ESMA in accordance with Asticle
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2. [DELETED]

3. [DELETED]

4. ESMA shall publish within fiveseven working days of the end of each calendar
month;- all of the following data:

@ the total volume of Union trading per financial instrument in the previous 12
months;-;

(b) the percentage of trading in a financial instrument carried out under the waivers
referred to in Article 4(1) point (a), and Article 4(1) point (b)(i) across the Union
under-these-wakvers-and on each trading venue in the previous 12 months;-and-;

4-(c) the methodology that is used to derive thesethe percentages- referred to in point

S. tr-orderto[ DELETED]

6. [DELETED]

7. To ensure a reliable basis for monitoring the trading taking place under those
waiversthe waivers referred to in Article 4(1), point (a), and Article 4(1), point (b)(i)
and for determining whether the limits referred to in paragraph 1 have been exceeded,
operators of trading venues shall be-obligated-te-have in place systems and procedures
to: enable the identification of all trades which have taken place on their venue under
those waivers.

8. The period for the publication of trading data by ESMA, and for which trading
in a financial instrument under those waivers is to be monitored shall start on » M1 3



02014R0600 — EN — 01.01.2022 — 005.003 — 18

January 2017 <. Without prejudice to Article 4(5), competent authorities shall be
empowered to suspend the use of those waivers from the date of application of this
Regulation and thereafter on a monthly basis.

9. ESMA shall develop draft regulatory technical standards to specify the method,
including the flagging of transactions, by which it collates, calculates and publishes the
transaction data, as outlined in paragraph 4, in order to provide an accurate
measurement of the total volume of trading per financial instrument and the percentages
of trading that use those waivers across the Union and per trading venue.

ESMA shall submit those draft regulatory technical standards to the Commission by 3
July 2015.

Power is delegated to the Commission to adopt the regulatory technical standards
referred to in the first subparagraph in accordance with Articles 10 to 14 of Regulation
(EVU) No 1095/2010.

9a. By ... [three years after the date of entry into force of this amending Requlation],
and every two years thereafter, ESMA shall submit to the Commission a report
assessing the volume cap threshold set out in paragraph 1 and the method by which it
Is_defined, taking into account financial stability, international best practices, the
competitiveness of Union firms, the significance of the market impact as well as the
efficiency of the price formation.

The Commission is empowered to adopt delegated acts in accordance with Article 50
to amend this Regulation pursuant to reqular reviews of the volume cap threshold set
out in paragraph 1. For the purpose of this subparagraph, the Commission shall take
into account the report from ESMA referred to in the first subparagraph, international
developments and standards agreed at Union or international level.

Article 6

Post-trade transparency requirements for trading venues in respect of shares,
depositary receipts, ETFs, certificates and other similar financial instruments

1. Market operators and investment firms operating a trading venue shall make
public the price, volume and time of the transactions executed in respect of shares,
depositary receipts, ETFs, certificates and other similar financial instruments traded on
that trading venue. Market operators and investment firms operating a trading venue
shall make details of all such transactions public as close to real-time as is technically
possible.

2. Market operators and investment firms operating a trading venue shall give
access, on reasonable commercial terms and on a non- discriminatory basis, to the
arrangements they employ for making public the information under paragraph 1 of this
Avrticle to investment firms which are obliged to publish the details of their transactions
in shares, depositary receipts, ETFs, certificates and other similar financial instruments
pursuant to Article 20.
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Article 7

Authorisation of deferred publication

1. Competent authorities shall be able to authorise market operators and
investment firms operating a trading venue to provide for deferred publication of the
details of transactions based on their type or size.

In particular, the competent authorities may authorise the deferred publication in
respect of transactions that are large in scale compared with the normal market size for
that share, depositary receipt, ETF, certificate or other similar financial instrument or
that class of share, depositary receipt, ETF, certificate or other similar financial
instrument.

Market operators and investment firms operating a trading venue shall obtain the
competent authority’s prior approval of proposed arrangements for deferred trade-
publication, and shall clearly disclose those arrangements to market participants and
the public. ESMA shall monitor the application of those arrangements for deferred
trade-publication and shall submit an annual report to the Commission on how they are
applied in practice.

Where a competent authority authorises deferred publication and a competent authority
of another Member State disagrees with the deferral or disagrees with the effective
application of the authorisation granted, that competent authority may refer the matter
back to ESMA, which may act in accordance with the powers conferred on it under
Article 19 of Regulation (EU) No 1095/2010.

2. ESMA shall develop draft regulatory technical standards to specify the
following in such a way as to enable the publication of information required under
Article 64 of Directive 2014/65/EU:

@ the details of transactions that investment firms, including systematic
internalisers and market operators and investment firms operating a trading
venue shall make available to the public for each class of financial instrument
concerned in accordance with Article 6(1), including identifiers for the different
types of trans- actions published under Article 6(1) and Article 20,
distinguishing between those determined by factors linked primarily to the
valuation of the financial instruments and those determined by other factors;

(b) the time limit that would be deemed in compliance with the obligation to publish
as close to real time as possible including when trades are executed outside
ordinary trading hours.

(c) the conditions for authorising investment firms, including systematic
internalisers and market operators and investment firms operating a trading
venue to provide for deferred publication of the details of transactions for each
class of financial instruments concerned in accordance with paragraph 1 of this
Avrticle and with Article 20(1);
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(d) the criteria to be applied when deciding the transactions for which, due to their
size or the type, including liquidity profile of the share, depositary receipt, ETF,
certificate or other similar financial instrument involved, deferred publication is
allowed for each class of financial instrument concerned.

ESMA shall submit those draft regulatory technical standards to the Commission by 3
July 2015.

Power is delegated to the Commission to adopt the regulatory technical standards

referred to in the first subparagraph in accordance with Articles 10 to 14 of Regulation
(EVU) No 1095/2010.

CHAPTER 2

Transparency for non-equity instruments

Article 8

Pre-trade transparency requirements for trading venues in respect of bonds, structured

finance products, emission allowances and derivatives

1. » M1 Market operators and investment firms operating a trading venue shall
make public current bid and offer prices and the depth of trading interests at those prices
which are advertised through their systems for bonds, and-structured finance products,
em|SS|on allowances, derivatives traded ona tradlng venue and package orders. <€4-Fhat
etThose market
operators and mvestment fwmseperatmga#admg#enue shall make that information
available to the public on a continuous basis during normal trading hours. That
publication obligation does not apply to those derivative transactions of non-financial
counterparties which are objectively measurable as reducing risks directly relating to
the commercial activity or treasury financing activity of the non-financial counterparty
or of that group.

2. The transparency requirements referred to in paragraph 1 shall be calibrated for

different-types—of-trading-systems,—neludingcentral limit order-_book—guote-driven;
hybrid- and periodic auction trading-and-voice-trading-systems only.

3. Market operators and investment firms operating a trading venue shall give
access, on reasonable commercial terms and on a non- discriminatory basis, to the
arrangements they employ for making public the information referred to in paragraph
1 to investment firms which are obliged to publish their quotes in bonds, structured
finance products, emission allowances and derivatives pursuant to Article 18.
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Article 9

Waivers for non-equity instruments

1. Competent authorities shall be able to waive the obligation for market operators
and investment firms operating a trading venue to make public the information referred
to in Article 8(1) for:

@ orders that are large in scale compared with normal market size and orders held
in an order management facility of the trading venue pending disclosure;

(b) [DELETED]

(© derivatives which are not subject to the trading obligation specified in Article
28 and other financial instruments for which there is not a liquid market;

(d) orders for the purpose of executing an exchange for physical;
(e package orders that meet one of the following conditions:

Q) at least one of its components is a financial instrument for which there
is not a liquid market, unless there is a liquid market for the package
order as a whole;

(i) atleast one of its components is large in scale compared with the normal
market size, unless there is a liquid market for the package order as a
whole:.

2. Before granting a waiver in accordance with paragraph 1, competent authorities
shall notify ESMA and other competent authorities of the intended use of each
individual waiver and provide an explanation regarding their functioning. Notification
of the intention to grant a waiver shall be made not less than four months before the
waiver is intended to take effect. Within two months following receipt of the
notification, ESMA shall issue an opinion to the competent authority in question
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=

[os]

assessing the compatibility of the waiver with the requirements established in paragraph
1 and specified in the regulatory technical standards adopted pursuant to paragraph 5.
Where that competent authority grants a waiver and a competent authority of another
Member State disagrees, that competent authority may refer the matter back to ESMA,
which may act in accordance with the powers conferred on it under Article 19 of
Regulation (EU) No 1095/2010. ESMA shall monitor the application of the waivers
and submit an annual report to the Commission on how they are applied in practice.

2a. Competent authorities shall be able to waive the obligation referred to in Article
8(1) for each individual component of a package order.

3. Competent authorities shall reqularly monitor the use and impact of the waivers
granted in accordance with paragraph 1 and inform ESMA of their findings.

3 Competent authorities, may, either on their own initiative or upon request by
other competent authorities or by ESMA, withdraw a waiver granted under paragraph
1 if they observe that the waiver is being used in a way that deviates from its original
purpose or if they consider that the waiver is being used to circumvent the requirements
established in this Article.

Competent authorities shall notify ESMA and other competent authorities of such
withdrawal without delay and before it takes effect, providing full reasons for their
decision.

4. The competent authority responsible for supervising one or more trading venues
on which a class of bond, structured finance product, emission allowance or derivative
is traded may, where the liquidity of that class of financial instrument falls below a
specified threshold, temporarily suspend the obligations referred to in Article 8. The
specified threshold shall be defined on the basis of objective criteria specific to the
market for the financial instrument concerned. Notification of such temporary
suspension shall be published on the website of the relevant competent authority.

The temporary suspension shall be valid for an initial period not exceeding three months
from the date of its publication on the website of the relevant competent authority. Such
a suspension may be renewed for further periods not exceeding three months at a time
if the grounds for the temporary suspension continue to be applicable. Where the
temporary suspension is not renewed after that three-month period, it shall
automatically lapse.

Before suspending or renewing the temporary suspension under this paragraph of the
obligations referred to in Article 8, the relevant competent authority shall notify ESMA
of its intention and provide an explanation. ESMA shall issue an opinion to the
competent authority as soon as practicable on whether in its view the suspension or the
renewal of the temporary suspension is justified in accordance with the first and second
subparagraphs.
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5.

ESMA shall develop draft regulatory technical standards to specify the

following:

(a)

(b)

(©

the parameters and methods for calculating the threshold of liquidity referred to
in paragraph 4 in relation to the financial instrument. The parameters and
methods for Member States to calculate the threshold shall be set in such a way
that when the threshold is reached, it represents a significant decline in liquidity
across all venues within the Union for the financial instrument concerned based
on the criteria used under Article 2(1)(17);

the range of bid and offer prices or quotes and the depth of trading interests at
those prices, or indicative pre-trade bid and offer prices which are close to the
price of the trading interest, to be made public for each class of financial
instrument concerned in accordance with Article 8(1) and (4), taking into
account the necessary calibration for different types of trading systems as
referred to in Article 8(2);

the size of orders that are large in scale and the type and the minimum size of
orders held in an order management facility pending disclosure for which pre-
trade disclosure may be waived under paragraph 1 for each class of financial
instrument concerned,

(d)

[DELETED]

(€)

the financial instruments or the classes of financial instruments for which there
is not a liquid market where pre-trade disclosure may be waived under
paragraph 1.

ESMA shall submit those draft regulatory technical standards to the Commission by 3
July 2015.

Power is delegated to the Commission to adopt the regulatory technical standards
referred to in the first subparagraph in accordance with Articles 10 to 14 of Regulation
(EU) No 1095/2010.
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6. In order to ensure the consistent application of points (i) and (ii) of paragraph
(1)(e), ESMA shall develop draft regulatory technical standards to establish a
methodology for determining those package orders for which there is a liquid market.
When developing such methodology for determining whether there is a liquid market
for a package order as a whole, ESMA shall assess whether packages are standardised
and frequently traded.

ESMA shall submit those draft regulatory technical standards to the Commission by 28
February 2017.

Power is delegated to the Commission to adopt the regulatory technical standards

referred to in the first subparagraph in accordance with Articles 10 to 14 of Regulation
(EU) No 1095/2010.

Article 10

Post-trade transparency requirements for trading venues in respect of bonds,

structured finance products, emission allowances and derivatives

1. Market operators and investment firms operating a trading venue shall make
public the price, volume and time of the transactions executed in respect of bonds,
structured finance products, emission allowances and derivatives traded on a trading
venue. Market operators and investment firms operating a trading venue shall make
details of all such transactions public as close to real-time as is technically possible.

2. Market operators and investment firms operating a trading venue shall give
access, on reasonable commercial terms and on a non- discriminatory basis, to the
arrangements they employ for making public the information under paragraph 1 to
investment firms which are obliged to publish the details of their transactions in bonds,
structured finance products, emission allowances and derivatives pursuant to Article 21.

Article 11

Authorisation of deferred publication

1. Competent authorities shall be able to authorise market operators and
investment firms operating a trading venue to previde-for-deferred-defer the publication
of the details of transactions based-enfor a period calculated according to the size or
type of the-transaction. The publication of the volume of very large transactions may
be deferred for an extended period not exceeding four weeks.
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Market operators and investment firms operating a trading venue shall ebtain-the

competent-authority s—priorapproval-efclearly disclose proposed arrangements for

deferred trade-publication,—and-shat—clearhy—disclose-these—arrangements to market

participants and the public. ESMA shall monitor the application of those arrangements
for deferred trade-publication and shall submit an annual report to the Commission on
how they are used in practice.

The arrangements for deferred publication shall be organised using the following five
categories of transactions related to a bond, structured finance product, emission
allowance or derivatives traded on a trading venue:

(a) category 1: transactions of a medium size in a financial instrument for which
there is a liquid market:

(b) category 2: transactions of a medium size in a financial instrument for which
there is not a liquid market;

(c) category 3: transactions of a large size in a financial instrument for which there
is a liquid market;

(d) category 4: transactions of a large size in a financial instrument for which there
is not a liguid market;

(e) category 5: transactions of a very large size, irrespective of the liquidity of the
financial instrument.

2. The competent authority responsible for supervising one or more trading venues
on which a class of bond, structured finance product, emission allowance or derivative
is traded may, where the liquidity of that class of financial instrument falls below the
threshold determined in accordance with the methodology as referred to in Article
9(5)(a), temporarily suspend the obligations referred to in Article 10. That threshold
shall be defined based on objective criteria specific to the market for the financial
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instrument concerned. Such temporary suspension shall be published on the website of
the relevant competent authority.

The temporary suspension shall be valid for an initial period not exceeding three months
from the date of its publication on the website of the relevant competent authority. Such
a suspension may be renewed for further periods not exceeding three months at a time
if the grounds for the temporary suspension continue to be applicable. Where the
temporary suspension is not renewed after that three- month period, it shall
automatically lapse.

Before suspending or renewing the temporary suspension of the obligations referred to
in Article 10, the relevant competent authority shall notify ESMA of its intention and
provide an explanation. ESMA shall issue an opinion to the competent authority as soon
as practicable on whether in its view the suspension or the renewal of the temporary
suspension is justified in accordance with the first and second subparagraphs.

3—Competent2a. With respect to sovereign debt instruments, competent
authorities of a sovereign debt instrument may,——eonjunetion allow, with an

authorisatton-of-deferred-publication:

@) cpfec oo ounconen o0 el cele e ol o omenelep o coloe o
severalregard to transactions in an-aggregated-form.—or-a-combinationthereof-during
the-time-pertod-of deferral;that sovereign debt instrument in the Union:

by  alew the omission of the publication of the volume of an individual
transaction during an extended time period of deferral; not exceeding six months;

or

Hmeupenedreﬁdeferral—

regarding-sovereign-debt-instrumentsalow- of the publication of the details of several
transactions in an aggregated form for an-irdefinite-periodsix months.

d}——ESMA shall publish on its website the list of tine-

In—relationthe deferred publication related to sovereign debt instruments,—peints—<{b).
ESMA shall monitor the application of those arrangements for deferred publication and

{e)-may-be-shall submlt an annual report to the Commission mdlcatlon how they are

Inrelation-to-aH-otherfinanciabinstruments-when\When the deferral time period lapses,
the outstanding details of the transaction and all the details of the
transaetionstransaction on an individual basis shall be published.
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43.

ESMA shall develop draft regulatory technical standards to specify the

following in such a way as to enable the publication of information required under this
Acrticle 64-of Directive-2014/65/EUand under Article 279:

(@)

(b)

(©

the details of transactions that investment firms, including systematic
internalisers, and market operators and investment firms operating a trading
venue shall make available to the public for each class of financial instrument
concerned in accordance with Article 10(1), including identifiers for the
different types of trans—actionstransactions published under Article 10(1) and
Article 21(1), distinguishing between those determined by factors linked
primarily to the valuation of the financial instruments and those determined by
other factors;

the time limit that would be deemed in compliance with the obligation to publish
as close to real time as possible, including when trades are executed outside
ordinary trading hours;

thocondigene for conescno o ncisienl e e e coenage
internakisers;the purposes of determining the categories referred to in paragraph

1, the third subparagraph of this Article, what constitutes a transaction of a

medlum, Iarg e and maﬂeet—epera{epsvery Iarqe sizeina I|qU|d and mves%men{

ef—transaeﬂens—fe#eaeh—elass—ef II|gU|d fmanmal mstrument eeneemedas
referred to in aceerdanee-with-paragraph 1, third subparagraph, of this Article
and within Article 21(41);

(d) the eriteriaprice and volume deferrals applicable to be—applied—when

e

determining-the-size-er-typeeach of the five categories set out in the paragraph

1, the third subparagraph, points (a)-(e), applying the following maximum
durations:

0] for transactions in category 1: a price deferral and a volume deferral not
exceeding 15 minutes;

(ii) for transactions in category 2: a price deferral and a volume deferral not
exceeding the end of the trading day;

(iif)  for transactions in category 3: a price deferral not exceeding the end of
the trading day and a volume deferral not exceeding one week following

~ transaction for which deferred publication and publication of limited
detats-ofa-date;

(iv)  for transactions in cateqgory 4: a price deferral not exceeding the end of
the trading day and a volume deferral not exceeding two weeks

following the transaction-erpublication-ef-details date;

(V) for transactions in category 5: a price deferral and a volume deferral not
exceeding four weeks following the transaction date.

- of several trans- actions in an aggregated form, or omission

cateqgories set out under paragraph 1, the third subparagraph, points (a)-(e), ESMA shall
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reqularly recalibrate the applicable deferral duration with the aim of the
publicationgradually decreasing it where appropriate. Six months after the decreased
deferral durations become applicable, ESMA shall perform a quantitative and
qualitative reV|ew to assess the effects of the veleme—ef—a—traneaenen—mth—pameu#ar
A atndecrease. Where

available, ESMA shaII use the post- trade transparency data published by the
consolldated tape for thls purpose. If adverse effects to the financial instruments
A appear, ESMA shall increase

the deferral duration back to the previous Ievel

4b. ESMA shall submit thesethe draft regulatory technical standards referred to in
paragraph 4 to the Commission by 3-Juhy2015.... [six months after the date of entry
into force of this amending Requlation].

Power is delegated to the Commission to adeptsupplement this Regulation by adopting
the regulatory technical standards referred to in the first subparagraph in accordance
with Articles 10 to 14 of Regulation (EU) No 1095/2010.

CHAPTER 3

Obligation to offer trade data on a separate and reasonable commercial basis

Article 12

Obligation to make pre-trade and post-trade data available separately

1. Market operators and investment firms operating a trading venue shall make the
information published in accordance with Articles 3, 4 and 6 to 11 available to the
public by offering pre-trade and post-trade transparency data separately.

2. ESMA shall develop draft regulatory technical standards to specify the offering
of pre-trade and post-trade transparency data, including the level of disaggregation of
the data to be made available to the public as referred to in paragraph 1.

ESMA shall submit those draft regulatory technical standards to the Commission by 3
July 2015.

Power is delegated to the Commission to adopt the regulatory technical standards
referred to in the first subparagraph in accordance with Articles 10 to 14 of Regulation
(EVU) No 1095/2010.

Article 13
Obligation to make pre-trade and post-trade data available on a reasonable commercial
basis
1. Market operators and investment firms operating a trading venue, APAs, CTPs

and systematic internalisers shall make the information published in accordance with
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Article 3 and Article 4, Articles 34-and-6 to 11, and Articles 14, 20, 21, 279 and 27h,
available to the public on a reasonable commercial basis and ensure non-discriminatory
access to the information. Such—infermation—shall-be-madeMarket operators and
investment firms operating a trading venue, APAs and systematic internalisers shall
make such information available free of charge 15 minutes after publication.

2. Fhe-Commisston-Providing data on a reasonable commercial basis means that

the price of market data shall adept-delegated—acts—in—-accordance—with-Article-50
elarifyingbe based on the cost of producing and disseminating such data and may

include a reasonable margin.

2a. Market operators and investment firms operating a trading venue, APAs, CTPs
and systematic internalisers shall, upon request, provide the competent authorities and
ESMA with information on the actual costs of producing and disseminating market data
including the margins.

3. ESMA shall develop draft requlatory technical standards to:

(@) specify what constitutes a reasonable commercial basis, as well as the content,
format and terminology of the reasonable commercial basis information that
trading venues, APAs, CTPs and systematic internalisers have to make
nformation-available to the public-as-;

(b) specify the frequency, contact details and format of the information to be
provided to the competent authorities and ESMA in accordance with paragraph
2a;

(c) identify the cost criteria of producing and disseminating market data resulting
from trading activities and specify what constitutes a reasonable margin that
market operators and investment firms operating a trading venue, APAs, CTPs
and systematic internalisers shall follow to comply with Article 13(2).

ESMA shall reqularly monitor the developments in market data costs and the levels of
compliance with the rules, and shall reqularly update its draft requlatory technical
standards in light of the result of its assessment.

ESMA shall submit those draft requlatory technical standards to the Commission by
[OP please insert XX months after entry into force].

2 Power is delegated to the Commission to adopt the requlatory technical
standards referred to in paragraph-Lthe first subparagraph in accordance with Articles
10 to 14 of Requlation (EU) No 1095/2010.

TITLE I

TRANSPARENCY FOR SYSTEMATIC INTERNALISERS AND INVESTMENT

FIRMS TRADING OTC AND TICK SIZE REGIME FOR SYSTEMATIC
INTERNALISERS
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Article 14

Obligation for systematic internalisers to make public firm quotes in respect of shares,

depositary receipts, ETFs, certificates and other similar financial instruments

1. Investment firms shall make public firm quotes in respect of those shares,
depositary receipts, ETFs, certificates and other similar financial instruments traded on
a trading venue for which they are systematic internalisers and for which there is a
liquid market.

Where there is not a liquid market for the financial instruments referred to in the first
subparagraph, systematic internalisers shall disclose quotes to their clients upon request.

2. This Article and Articles 15, 16 and 17 shall apply to systematic internalisers
when they deal in sizes up to standard-market-size.the threshold determined by ESMA
in accordance with Article 4(6)(ea). Systematic internalisers shall not be subject to this
Acrticle and Articles 15, 16 and 17 when they deal in sizes above standard-market
sizethat threshold.

3. Systematic internalisers may-decide-the-size-or-sizes-at-which-they-will-quote:
Fhe-minimum guetequoting size shall be atleast-the-equivalent-of 10-%of the-standard
marketsize-of-a-share-depositarydetermined by ESMA in accordance with paragraph

7. For a particular share, depository receipt, ETF, certificate or other simiar-financial
instrument that is similar to those financial instruments and that is traded on a trading
venue—%%eu%%m—depe&%&e%eempt—%e%ﬁe—%em%
, each quote shall include a firm bid and
offer price, or firm bid and offer prices for a size or sizes which could be up to standard
simiar-financiab-instriments-to-which-the-financiab-instrument-belongs:
determined by ESMA in accordance with paragraph 7. The price or prices shall reflect
the prevailing market conditions for that share, depositary receipt, ETF, certificate or
ethersimitar-financial instrument that is similar to those financial instruments.

4. Shares, depositary receipts, ETFs, certificates and other similar financial
instruments shall be grouped in classes on the basis of the arithmetic average value of
the orders executed in the market for that financial instrument. The standard market
size for each class of shares, depositary receipts, ETFs, certificates and other similar
financial instruments shall be a size representative of the arithmetic average value of
the orders executed in the market for the financial instruments included in each class.

5. The market for each share, depositary receipt, ETF, certificate or other similar
financial instrument shall be comprised of all orders executed in the Union in respect
of that financial instrument excluding those that are large in scale compared to normal
market size.

6. The competent authority of the most relevant market in terms of liquidity as
defined in Article 26 for each share, depositary receipt, ETF, certificate and other
similar financial instrument shall determine at least annually, on the basis of the
arithmetic average value of the orders executed in the market in respect of that financial
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instrument, the class to which it belongs. That information shall be made public to all
market participants and communicated to ESMA which shall publish the information
on its website.

6a. ESMA shall, taking into consideration efficient valuation of shares, depositary
receipts, ETFs, certificates and other similar financial instruments as well as the
provision of favourable deals for investment firm clients, assess the appropriateness of
the threshold for:

(a) the arrangements for the publication of a firm quote as referred to in paragraph
l.

=1

(b) the size below which this Article and Articles 15, 16 and 17 shall apply to
systematic internalisers as referred to in paragraph 2;

(c) the minimum quoting sizes as referred to in paragraph 3;

(d) the determination of whether prices reflect prevailing market conditions as
referred to in paragraph 3; and

(e) the standard market size as referred to in paragraph 4.

On the basis of the assessment referred to in the first subparagraph, ESMA shall develop
draft requlatory technical standards to modify the thresholds referred to in points (a)-
(e), where appropriate.

ESMA shall submit those draft requlatory technical standards to the Commission by 31
December 2024.

Power is delegated to the Commission to supplement this Requlation by adopting the
requlatory technical standards referred to in the second subparagraph in accordance
with Articles 10 to 14 of Requlation (EU) No 1095/2010.

7. In order to ensure the efficient valuation of shares, depositary receipts, ETFs,
certificates and other similar financial instruments and maximise the possibility of
investment firms to obtain the best deal for their clients, ESMA shall develop draft
regulatory technical standards to specify further the arrangements for the publication of
a firm quote as referred to in paragraph 1, the determination of whetherpricesreflect

prevailing-market-conditionsthe minimum quoting sizes as referred to in paragraph 3,
and of the standard market size as referred to in paragraphs2-andparagraph 4.

ESMA shall submit those draft regulatory technical standards to the Commission by 3
July 2015.

Power is delegated to the Commission to adopt the regulatory technical standards
referred to in the first subparagraph in accordance with Articles 10 to 14 of Regulation
(EU) No 1095/2010.
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Article 15

Execution of client orders

1. Systematic internalisers shall make public their quotes on a regular and
continuous basis during normal trading hours. They may update their quotes at any time.
They shall be allowed, under exceptional market conditions, to withdraw their quotes.

Member States shall require that firms that meet the definition of systematic internaliser
notify their competent authority. Such notification shall be transmitted to ESMA.
ESMA shall establish a list of all Sls in the Union.

The quotes shall be made public in a manner which is easily accessible to other market
participants on a reasonable commercial basis.

Upon the request of competent authorities, systematic internalisers shall provide the
competent authority with a detailed description of the functioning of the systematic
internaliser, including any links to or participation by a regulated market, an MTF, an
OTF or a systematic internaliser owned by the same investment firm.

Competent authorities shall make that information available to ESMA on request.

Systematic _internalisers shall establish _and implement transparent and non-
discriminatory rules and objective criteria for the efficient execution of orders. They
shall have arrangements for the sound management of their technical operations,
including the establishment of effective contingency arrangements to cope with risks
of systems disruption.

2. Systematic internalisers shall, while complying with Article 27 of Directive
2014/65//EU, execute the orders they receive from their clients in relation to the shares,
depositary receipts, ETFs, certificates and other similar financial instruments for which
they are systematic internalisers at the quoted prices at the time of reception of the order.

However, in justified cases, they may execute those orders at a better price provided
that the price falls within a public range close to market conditions.

3. Systematic internalisers may execute orders they receive from their professional
clients at prices different than their quoted ones without having to comply with the
requirements established in paragraph 2, in respect of transactions where execution in
several securities is part of one transaction or in respect of orders that are subject to
conditions other than the current market price.

4. Where a systematic internaliser quoting only one quote or whose highest quote
is lower than the standard market size receives an order from a client of a size bigger
than its quotation size, but lower than the standard market size, it may decide to execute
that part of the order which exceeds its quotation size, provided that it is executed at
the quoted price, except where otherwise permitted under the conditions laid down in
paragraphs 2 and 3. Where the systematic internaliser is quoting in different sizes and
receives an order between those sizes, which it chooses to execute, it shall execute the
order at one of the quoted prices in compliance with Article 28 of Directive 2014/65/EU,
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except where otherwise permitted under the conditions of paragraphs 2 and 3 of this
Article.

5. FheESMA shall develop draft implementing technical standards to determine
the content and format of the description and notification referred to in paragraph 1.

ESMA shall submit those draft implementing technical standards to the Commission
shal-be-empoeweredby ... [six months after the date of entry into force of this amending

Regulation].

5 Power is conferred on the Commission to adopt delegated-aetsthe implementing
technrcal standards referred to in the frrst subparaqraph |n accordance with Artrcle 50.

re#erredJeewqearagr&ph—HS of Requlatron (EU) No 1095/2010

Article 16

Obligations of competent authorities

The competent authorities shall check the following:

(a)

(b)

that investment firms regularly update bid and offer prices published in accordance
meet the definition of systematic internaliser comply with Article—14-and-maintain

prices-whichreflect-the prevailing-marketthe conditions; for order execution laid down
in Article 15(1);

that irvestmentfirms that meet the definition of systematic internaliser comply with the
conditions for price improvement laid down in Article 15(2).

Article 17

Access to quotes

1. Systematic internalisers shall be allowed to decide, on the basis of their
commercial policy and in an objective non-discriminatory way, the clients to whom
they give access to their quotes. To that end there shall be clear standards for governing
access to their quotes. Systematic internalisers may refuse to enter into or discontinue
business relationships with clients on the basis of commercial considerations such as
the client credit status, the counterparty risk and the final settlement of the transaction.

2. In order to limit the risk of exposure to multiple transactions from the same
client, systematic internalisers shall be allowed to limit in a non-discriminatory way the
number of transactions from the same client which they undertake to enter at the
published conditions. They may, in a non-discriminatory way and in accordance with
Article 28 of Directive 2014/65//EU, limit the total number of transactions from
different clients at the same time provided that this is allowable only where the number
and/or volume of orders sought by clients consider- ably exceeds the norm.
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3. In order to ensure the efficient valuation of shares, depositary receipts, ETFs,
certificates and other similar financial instruments and maximise the possibility for
investment firms to obtain the best deal for their clients, the Commission shall adopt
delegated acts in accordance with Article 50 specifying:

@ the criteria specifying when a quote is published on a regular and continuous
basis and is easily accessible as referred to in Article 15(1) as well as the means
by which investment firms may comply with their obligation to make public
their quotes, which shall include the following possibilities:

Q) through the facilities of any regulated market which has admitted the
financial instrument in question to trading;

(i) through an APA,;
(iii)  through proprietary arrangements;

(b) the criteria specifying those transactions where execution in several securities
is part of one transaction or those orders that are subject to conditions other than
current market price as referred to in Article 15(3);

(©) the criteria specifying what can be considered as exceptional market conditions
that allow for the withdrawal of quotes as well as the conditions for updating
quotes as referred to in Article 15(1);

(d) the criteria specifying when the number and/or volume of orders sought by
clients considerably exceeds the norm as referred to in paragraph 2.

(e) the criteria specifying when prices fall within a public range close to market
conditions as referred to in Article 15(2).

Article 17a

Tick sizes

1. Systematic internalisers’ quotes, price improvements on those quotes and
execution prices shall comply with the tick sizes set in accordance with Article 49 of
Directive 2014/65/EU.

Apphication2. The application of the tick sizes set in accordance with Article 49 of
Directive 2014/65/EU shall not prevent systematic internalisers from matching orders
farge-in-seale-at mid-point within the current bid and offer prices: for sizes above the
threshold determined by ESMA in accordance with Article 4(6)(ea).

Article 18
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Obligation for systematic internalisers to make public firm quotes in respect
of bonds, structured finance products, emission allowances and derivatives

1. Investment firms shall make public firm quotes in respect of bonds, structured
finance products, emission allowances and-derivatives-traded on a trading venue and
derivatives subject to the clearing obligation set out in Article 4 of Regulation (EU) No
648/2012, for which they are systematic internalisers and for which there is a liquid
market when the following conditions are fulfilled:

@) they are prompted for a quote by a client of the systematic internaliser;

(b) they agree to provide a quote.

3.2.  Systematic internalisers may update their quotes at any time.—Fhey—may

3. Member States shall require that firms that meet the definition of systematic
internatiser—internalisers notify their competent authority-, specifying the financial
instruments for which they meet the definition of systematic internaliser. Such
notification shall be transmitted to ESMA- within one working day.

4. ESMA shall establish a histregister of all systematic internalisers in the Union,
including the details of systematic internalisers at the level of an individual financial
instrument. That list shall be updated by ESMA without delay and within one working
day of the competent authority transmitting to it a notification in accordance with the
first subparagraph.

4. Systematic internalisers shall not be subject to the-ebligation-te-publish-a-firm
guote-purstant-to-paragraph-1-for-financial-nstrumentsthis Article when they deal in

sizes that fal-below-the-threshold—ofHguidityare large in scale compared with the

normal market size and as determined in accordance with Article 9(45)(c).
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In respect of a package order and without prejudice to paragraph 2, the obligations in

this Article shall only apply to the package order as a whole and not to any component
of the package order separately.

8.5.  The quotes published pursuant to paragraph 1-and-5-and-those-at-or-below-the

size—referred-—to—in—paragraph—6 shall be made public in a manner which is easily

accessible to other market participants on a reasonable commercial basis.

9.6.  The quoted price or prices shall be such as to ensure that the systematic
internaliser complies with its obligations under Article 27 of Directive 2014/65/EU,
where applicable, and shall reflect prevailing market conditions in relation to prices at
which transactions are concluded for the same or similar financial instruments on a

trading venue.

However, in justified cases, they may execute orders at a better price provided that the
price falls within a public range close to market conditions.

Article 19

Monitoring by ESMA

1. Competent authorities and ESMA shall monitor the application of Article 18
regarding the sizes at which quotes are made available to clients of the investment firm
and to other market participants relative to other trading activity of the firm, and the
degree to which the quotes reflect prevailing market conditions in relation to
transactions in the same or similar financial instruments on a trading venue. By »M1
3 January 2020 «, ESMA shall submit a report to the Commission on the application
of Article 18. In the event of significant quoting and trading activity just beyond the
threshold referred to in Article 18(6) or outside prevailing market conditions, ESMA
shall submit a report to the Commission before that date.
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2. [DELETED]

3. The Commission shall adopt delegated acts in accordance with Article 50
clarifying what constitutes a reasonable commercial basis to make quotes public as
referred to in Article 18(8).

Article 20

Post-trade disclosure by investment firms, including systematic internalisers,
in respect of shares, depositary receipts, ETFs, certificates and other similar
financial instruments

1. Investment firms which, either on own account or on behalf of clients, conclude
transactions in shares, depositary receipts, ETFs, certificates and other similar financial
instruments traded on a trading venue, shall make public the volume and price of those
transactions and the time at which they were concluded. That information shall be made
public through an APA.

2. The information which is made public in accordance with paragraph 1 of this
Article and the time-limits within which it is published shall comply with the
requirements adopted pursuant to Article 6, including the regulatory technical standards
adopted in accordance with Article 7(2)(a). Where the measures adopted pursuant to
Article 7 provide for deferred publication for certain categories of transaction in shares,
depositary receipts, ETFs, certificates and other similar financial instruments traded on
a trading venue, that possibility shall also apply to those transactions when undertaken
outside trading venues.

2a. Each individual transaction shall be made public once through a single APA.

3. ESMA shall develop draft regulatory technical standards to specify the
following:

@ identifiers for the different types of transactions published under this Atrticle,
distinguishing between those determined by factors linked primarily to the
valuation of the financial instruments and those determined by other factors;

(b) the application of the obligation under paragraph 1 to transactions involving the
use of those financial instruments for collateral, lending or other purposes where
the exchange of financial instruments is determined by factors other than the
current market valuation of the financial instrument:.

ESMA shall submit those draft regulatory technical standards to the Commission by 3
July 2015.

Power is delegated to the Commission to adopt the regulatory technical standards
referred to in the first subparagraph in accordance with Articles 10 to 14 of Regulation
(EU) No 1095/2010.
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Article 21

Post-trade disclosure by investment firms, including systematic
internalisers, in respect of bonds, structured finance products,
emission allowances and derivatives

1. Investment firms which, either on own account or on behalf of clients, conclude
transactions in bonds, structured finance products; and emission allowances and
derivatives-traded on a trading venue, or derivatives subject to the clearing obligation
set out in Article 4 of Regulation (EU) No 648/2012, shall make public the volume and
price of those transactions and the time at which they were concluded. That information
shall be made public through an APA.

2. Each individual transaction shall be made public once through a single APA.

3. The information which is made public in accordance with paragraph 1 and the
time-limits within which it is published shall comply with the requirements adopted
pursuant to Article 10, including the regulatory technical standards adopted in
accordance with Article 11(4)(a) and (b).

4. Competent authorities shall be able to authorise investment firms to provide for

deferred publlcatlon of price or may—reqeest—the—pubheaﬂen—ef—kmﬂed—det&ﬂs—ef—a

5. ESMA shall develop draft regulatory technical standards in such a way as to
enable the publication of information required under Article 6427h of Birective
2014/65/EUthis Requlation to specify the following:

@ the identifiers for the different types of transactions published in accordance
with this Article, distinguishing between those determined by factors linked
primarily to the valuation of the financial instruments and those determined by
other factors;
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(b) the application of the obligation under paragraph 1 to transactions involving the
use of those financial instruments for collateral, lending or other purposes where
the exchange of financial instruments is determined by factors other than the
current market valuation of the financial instrument:.

ESMA shall submit those draft regulatory technical standards to the Commission by 3
July 2015.

Power is delegated to the Commission to adopt the regulatory technical standards
referred to in the first subparagraph in accordance with Articles 10 to 14 of Regulation
(EU) No 1095/2010.

Article 21a

Designated reporting entity

1. Where only one party to a transaction is a designated reporting entity in
accordance with paragraph 3 of this Article, it shall be responsible for the disclosure of
transactions through an APA in accordance with Article 20(1) or Article 21(1).

2. Where none of the parties to a transaction, or both of the parties to a transaction
are designated reporting entities in accordance with paragraph 3, only the entity that
sells the financial instrument concerned shall make the transaction public through an
APA.

3. Upon request to ESMA, investment firms shall obtain the status of designated
reporting entity for specific financial instruments or classes of financial instruments.

All systematic internalisers shall be considered to be designated as reporting entities for
the financial instruments or classes of financial instruments for which they are
systematic internaliser.

4. ESMA shall establish a register of all designated reporting entities, specifying
the identity of the designated reporting entities, including the systematic internalisers,
as well as the instruments or classes of instruments for which they are designated
reporting entities.

Article 22

Providing information for the purposes of transparency and other calculations

1. In order to carry out calculations for determining the requirements for the pre-
and post-trade transparency and the trading obligation regimes referred to in Articles 3
to 11, Articles 14 to 21 and Article 32, which are applicable to financial instruments
and for determining whether an investment firm is a systematic internaliser, and to
prepare annual reports to the Commission in accordance with Article 4(4), Article 9(2),
Article 7(1) and Article 11(1), ESMA and competent authorities may require
information from:
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€)) trading venues;

(b) APAs; and

(© CTPs.
2. Trading venues, APAs and CTPs shall store the necessary data for a sufficient
period.

3. ESMA shall develop draft regulatory technical standards to specify the content
and frequency of data requests and the formats and the timeframe in which trading
venues, APAs and CTPs are to respond to data requests referred to in paragraph 1, the
type of data that is to be stored, and the minimum period for which trading venues,
APAs and CTPs are to store data in order to be able to respond to data requests in
accordance with paragraph 2.

Power is delegated to the Commission to supplement this Regulation by adopting the
regulatory technical standards referred to in the first sub- paragraph in accordance with
Articles 10 to 14 of Regulation (EU) No 1095/2010.

Article 22a

Provision of market data to the CTP

1. Market data contributors shall, with regard to shares, ETFs and bonds that are
traded on a trading venue, and with regard to OTC derivatives as defined in Article 2(7)
of Regulation (EU) No 648/2012 that are subject to the clearing obligation as referred
to in Article 4 of that Reqgulation, provide the CTP with all the market data as set out in
the requlatory technical standards referred to in Article 22b(2) as needed for the CTP
to be operational. Those market data shall be provided in a harmonised format, through
a high quality transmission protocol, and as close to real-time as is technically possible.

1a. Regulated markets and SME growth markets whose average daily trading
volume of shares represents less than 1 % of the average daily trading volume of the
Union, and who do not form part of a market operator group that operates requlated
markets that collectively represent more than 2% of the average daily trading volume
in the Union, shall not be required to provide their market data to the CTP.

1b. Regulated markets and SME growth markets whose average daily trading
volume of shares exceeds 1 % of the average trading volume of the Union, and who do
not form part of a market operator group that operates regulated markets that
collectively represent more than 2% of the average daily trading volume in the Union,
shall not be required to provide their market data to the CTP if:

(i) the requlated market or SME growth market accounts for more than 80% of the
average daily trading volume of shares that were first admitted to trading on that
requlated market or SME growth market: or

(ii) the average daily trading volume of shares first admitted on a requlated market
on MTFs and systematic internalisers collectively is 20% or less of the average
daily trading volume of those shares.
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ESMA shall publish on its website a list of requlated markets exempted from providing
their pre-trade market data to the CTP and shall update that list reqularly.

1c. Notwithstanding paragraphs 1a and 1b, smaller requlated markets and SME
growth markets may decide to provide their market data to the CTP, in accordance with
paragraph 1, by notifying ESMA and the CTP. Those requlated markets that decide to
subject themselves to the requirement to provide market data in accordance with
paragraph 1 shall start providing market data to the CTP within 30 working days of the
date of the notification to ESMA.

2. Each CTP shall be free to choose, from among the types of connection and
protocols that the market data contributors offer to other users, which connection and
protocol it wishes to use for the provision of those data. Market data contributors shall
not receive any remuneration for providing the connectivity other than the revenue
sharing for shares, as specified in the conditions for appointment of the CTP in the
selection process laid down in 27da.

3. Market data contributors shall, with regard to transactions in the instruments
referred to in paragraph 1 that are concluded by investment firms outside a trading
venue, provide the CTP with the market data concerning those transactions through an
APA. Market data providers shall, with regard to the best bids and offers in shares and
ETFs provided by investment firms outside a trading venue, provide the CTP with the
market data concerning those bids and offers either directly or through an APA.

4. Market data contributors shall not receive any remuneration for the market data
provided other than the revenue sharing as referred to in Article 27h(1), point (c).

5. Each CTP shall apply the deferrals as laid down in Articles 7, 11, 20 and 21 to
the market data to be submitted to the CTP, and disseminate them in accordance with
Articles 6, 10, 20 and 21.

5a. Competent authorities shall monitor the data quality provided to the CTP by
market data contributors. Where data quality is deemed insufficient, competent
authorities shall take the necessary measures, including sanctions as provided by Article
70 of Directive 2014/65/EU and Title Vla, Chapter 2 of this Regulation.

Article 22b

Market data quality

1. The Commission shall set up an expert stakeholder group by [three months after
the entry into force of this amending Regulation] to provide advice on the guality and
the substance of core market data, in relation to the output of the consolidated tapes and
the quality of the transmission protocol referred to in Article 22a(1). ESMA shall work
closely with the expert stakeholder group, which shall provide advice on a yearly basis
through a dedicated report. That report shall be made public.

The expert stakeholder group shall be composed of members with a sufficiently wide
range of expertise, skills, knowledge and experience to provide adequate advice.
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Members of the expert stakeholder group shall be selected following an open and
transparent selection procedure. In selecting the members of the expert stakeholder
group, the Commission shall ensure that they reflect the diversity of market participants
across the Union.

The expert stakeholder group shall elect a Chair from among its members. The position
of Chair shall be held for a period of two years. The European Parliament may invite
the Chair of the expert stakeholder group to make a statement before it and answer any
guestions from its members whenever so requested.

2. ESMA shall develop draft requlatory technical standards to specify, where
necessary, the quality and the substance of the core market data, the quality of the
transmission protocol, and measures to address erroneous trade reporting and
enforcement standards in relation to data quality.

Those draft requlatory technical standards shall in particular specify all of the following:

(a) the content and the format of the core market data fields and the requlatory data
fields, in accordance with prevailing industry standards and practices;

(b) any data fields required to be contributed to and by the CTP in addition to core
market data as referred to in Article 2(1)(36b) and requlatory data as referred to
in Article 2(1) (36¢);

(ba)  what constitutes the transmission of data “as close to real time as technically
possible”.

For the purposes of the first subparagraph, ESMA shall take into account the advice
from the expert stakeholder group established in accordance with paragraph 1,
international developments, and standards agreed at Union or international level.
ESMA shall ensure that the draft requlatory technical standards take into account the
reporting requirements laid down in Articles 3, 6, 8, 10, 14, 18, 20, 21 and 27g.

ESMA shall submit those draft requlatory technical standards to the Commission by
[12 months after the date of entry into force of this amending Requlation].

Power is delegated to the Commission to supplement this Requlation by adopting the
requlatory technical standards referred to in the first subparagraph in accordance with
Articles 10 to 14 of Requlation (EU) No 1095/2010.

Article 22c

Synchronisation of business clocks

1. Trading venues and their members or participants, systematic internalisers,
APAs and CTPs shall synchronise their business clocks to record the date and time of
any reportable event.

2. ESMA shall, in accordance with international standards, develop draft
requlatory technical standards to specify the level of accuracy to which clocks are to be

synchronised.
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ESMA shall submit those draft requlatory technical standards to the Commission by

[OP insert a date 6 months as of entry into force].

Power is delegated to the Commission to adopt the requlatory technical standards

referred to in the first subparagraph in accordance with Articles 10 to 14 of Requlation

(EU) No 1095/2010.

Article 23

Trading obligation for investment firms

1. An investment firm shall ensure the trades it undertakes in shares admitted to
trading on a regulated market or traded on a trading venue shall take place on a regulated
market, MTF or systematic internaliser, or a third-country trading venue assessed as
equivalent in accordance with Article 25(4)(a) of Directive 2014/65/EU, as appropriate,
unless their characteristics include that they:

@ are non-systematic, ad-hoc, irregular and infrequent; or

(b) are carried out between eligible and/or professional counterparties and do not
contribute to the price discovery process.

2. An investment firm that operates an internal matching system which executes
client orders in shares, depositary receipts, ETFs, certificates and other similar financial
instruments on a multilateral basis must ensure it is authorised as an MTF under
Directive 2014/65/EU and comply with all relevant provisions pertaining to such
authorisations.

3. ESMA shall develop draft regulatory technical standards to specify the
particular characteristics of those transactions in shares that do not contribute to the
price discovery process as referred to in paragraph 1, taking into consideration cases
such as:

@ non-addressable liquidity trades; or

(b) where the exchange of such financial instruments is determined by factors other
than the current market valuation of the financial instrument.

ESMA shall submit those draft regulatory technical standards to the Commission by 3
July 2015.

Power is delegated to the Commission to adopt the regulatory technical standards
referred to in the first subparagraph in accordance with Articles 10 to 14 of Regulation
(EU) No 1095/2010.
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TITLE IV

TRANSACTION REPORTING

Article 24

Obligation to uphold integrity of markets

Without prejudice to the allocation of responsibilities for enforcing Regulation (EU) No
596/2014, competent authorities coordinated by ESMA in accordance with Article 31 of
Regulation (EU) No 1095/2010 shall monitor the activities of investment firms to ensure that
they act honestly, fairly and professionally and in a manner which promotes the integrity of the
market.

vB
Article 25

Obligation to maintain records

1. Investment firms shall keep at the disposal of the competent authority, for five
years, the relevant data relating to all orders and all transactions in financial instruments
which they have carried out, whether on own account or on behalf of a client. In the
case of trans- actions carried out on behalf of clients, the records shall contain all the
information and details of the identity of the client, and the information required under
Directive 2005/60/EC of the European Parliament and of the Council:t. ESMA may
request access to that information in accordance with the procedure and under the
conditions set out in Article 35 of Regulation (EU) No 1095/2010.

2. The operator of a trading venue shall keep at the disposal of the competent
authority, for at least five years, the relevant data relating to all orders in financial
instruments which are advertised through their systems: in an electronic and machine-
readable format and using a common template in accordance with the 1SO 20022
methodology. The records shall contain the relevant data that constitute the
characteristics of the order, including those that link an order with the executed
transaction(s) that stems from that order and the details of which shall be reported in
accordance with Article 26(1) and (3). ESMA shall perform a facilitation and
coordination role in relation to the access by competent authorities to information under
this paragraph.

3. ESMA shall develop draft regulatory technical standards to specify the details
and formats of the relevant order data required to be maintained under paragraph 2 of
this Article that is not referred to in Article 26.

! Directive 2005/60/EC of the European Parliament and of the Council of 26 October 2005 on the prevention
of the use of the financial system for the purpose of money laundering and terrorist financing (OJ L 309,
25.11.2005, p. 15).
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Those draft regulatory technical standards shall include the identification code of the
member or participant which transmitted the order, the identification code of the order,
the date and time the order was trans- mitted, the characteristics of the order, including
the type of order, the limit price if applicable, the validity period, any specific order
instructions, details of any modification, cancellation, partial or full execution of the
order, the agency or principal capacity.

ESMA shall submit those draft regulatory technical standards to the Commission by 3
July 2015.

Power is delegated to the Commission to adopt the regulatory technical standards
referred to in the first subparagraph in accordance with Articles 10 to 14 of Regulation
(EU) No 1095/2010.

Article 26

Obligation to report transactions

1. Investment firms which execute transactions in financial instruments shall
report complete and accurate details of such trans—actionstransactions to the competent
authority as quickly as possible, and no later than the close of the following working
day.

The competent authorities shall, in accordance with Article 85 of Directive 2014/65/EU,
establish the necessary arrangements in order to ensure that the competent authority of

the-most-relevant market-in-terms-of -Hauidity-for those-financiabinstruments

also receivesreceive that information.

The competent authorities shall without undue delay make available to ESMA any
information reported in accordance with this Article.

By ... [12 months after the date of entry into force of this amending Regulation], the
Commission shall, in close cooperation with ESMA, assess the possibility of
extending the requirements of this Article to AIFMs as defined in Article 4(1), point
(b) of Directive 2011/61/EU, and management companies, as defined in Article 2.1b
of Directive 2009/65/EC, which provide investment services and activities, as defined
in Article 4(1), point (2) of Directive 2014/65/EU and which execute transactions in
financial instruments. In particular, the Commission shall include a cost-benefit
analysis and an evaluation of the scope of such extension.

On the basis of that assessment and taking into account the goals of the capital markets
union, the Commission is empowered to adopt delegated acts in accordance with
Article 50 to amend this Regulation by extending the requirements of this Article as
set out in the first subparagraph.
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2. The obligation laid down in paragraph 1 shall apply to:

@ financial instruments which are admitted to trading or traded on a trading venue
or for which a request for admission to trading has been made;

(b) financial instruments where the underlying is a financial instrument traded on a
trading venue;-and

(© financial instruments where the underlying is an index or a basket composed of
financial instruments traded on a trading venue; and

(d) derivatives subject to the clearing obligation set out in Article 4 of Requlation
(EU) No 648/2012 executed outside a trading venue.

The obligation shall apply to transactions in financial instruments referred to in points
(@) to (c) irrespective of whether or not such trans- actions are carried out on the trading
venue.

3. The reports shall, in particular, include details of the names and numbers of the
financial instruments bought or sold, the quantity, the dates and times of execution, the
transaction prices, a designation to identify the elientsparties on whose behalf the
investment firm has executed that transaction, a designation to identify the persons and
the computer algorithms within the investment firm responsible for the investment
decision and the execution of the transaction, a designation to identify the entity subject
to the reporting obligation, a designation to identify the applicable waiver under which
the trade has taken place; and means of identifying the investment firms concerned;-and

a-desighation—to—identify-  a shevt-sale-as-defined-in-Article 2{1)(b)-of
Regulation(EU)-No-236/2012-in-respect-of-any-sharestransaction made at the trading
venue shall include a transaction identification code generated and severeign—debt
within-the-scope-of-Articles12-13disseminated by the trading venue to both buying
and 17-ofthatRegulatienselling members of the trading venue. For transactions not
carried out on a trading venue, the reports shall include a designation identifying the
types of transactions in accordance with the measures to be adopted pursuant to Article
20(3)(a) and Article 21(5)(a). For commodity derivatives, the reports shall indicate
whether the transaction reduces risk in an objectively measurable way in accordance
with Article 57 of Directive 2014/65/EU.

4. Investment firms which transmit orders shall include in the trans- mission of
that order all the details as specified in paragraphs 1 and 3. Instead of including the
mentioned details when transmitting orders, an investment firm may choose to report
the transmitted order, if it is executed, as a transaction in accordance with the
requirements under paragraph 1. In that case, the transaction report by the investment
firm shall state that it pertains to a transmitted order.

5. The operator of a trading venue shall report details of transactions in financial
instruments traded on its platform which are executed through its systems by a-firm
which-isany member, participant or user not subject to this Regulation in accordance
with paragraphs 1 and 3.
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6. In reporting the designation to identify the clients as required under paragraphs
3 and 4, investment firms shall use aan ISO 17442 legal entity identifier code
established to identify ehentsparties that are eligible for the code. The code shall be
used to identify eligible parties regardless of their legal persensstatus and the way in
which they are financed. For parties that are not eligible for the code, a national
identifier established to identify parties that are not eligible for the legal entity identifier
code shall be used.

ESMA shall develop by 3 January 2016 guidelines in accordance with Article 16 of
Regulation (EU) No 1095/2010 to ensure that the application of legal entity identifiers
within the Union complies with inter- national standards, in particular those established
by the Financial Stability Board.

7. The reports shall be made to the competent authority either by the investment
firm itself, an ARM acting on its behalf or by the trading venue through whose system
the transaction was completed, in accordance with paragraphs 1, 3 and 9.

Investment firms shall have responsibility for the completeness, accuracy and timely
submission of the reports which are submitted to the competent authority.

By way of derogation from that responsibility, where an investment firm reports details
of those transactions through an ARM which is acting on its behalf or a trading venue,
the investment firm shall not be responsible for failures in the completeness, accuracy
or timely submission of the reports which are attributable to the ARM or trading venue.
In those cases and subject to Article 66(4) of Directive 2014/65/EU the ARM or trading
venue shall be responsible for those failures.

Investment firms must nevertheless take reasonable steps to verify the completeness,
accuracy and timeliness of the transaction reports which were submitted on their behalf.

The home Member State shall require the trading venue, when making reports on behalf
of the investment firm, to have sound security mechanisms in place designed to
guarantee the security and authentication of the means of transfer of information, to
minimise the risk of data corruption and unauthorised access and to prevent information
leakage maintaining the confidentiality of the data at all times. The home Member State
shall require the trading venue to maintain adequate resources and have back-up
facilities in place in order to offer and maintain its services at all times.

Trade-matching or reporting systems, including trade repositories registered or
recognised in accordance with Title VI of Regulation (EU) No 648/2012, may be
approved by the competent authority as an ARM in order to transmit transaction reports
to the competent authority in accordance with paragraphs 1, 3 and 9.

Where transactions have been reported to a trade repository in accordance with Article
9 of Regulation (EU) No 648/2012 which is approved as an ARM and where those
reports contain the details required under paragraphs 1, 3 and 9 and are transmitted to
the competent authority by the trade repository within the time limit set in paragraph 1,
the obligation on the investment firm laid down in paragraph 1 shall be considered to
have been complied with.
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Where there are errors or omissions in the transaction reports, the ARM, investment
firm or trading venue reporting the transaction shall correct the information and submit
a corrected report to the competent authority.

8.

When, in accordance with Article 35(8) of Directive 2014/65/EU, reports

provided for under this Article are transmitted to the competent authority of the host
Member State, it shall transmit that information to the competent authorities of the
home Member State of the investment firm, unless the competent authorities of the
home Member State decide that they do not want to receive that information.

9.
(a)

(b)
(©)

ESMA shall develop draft regulatory technical standards to specify:

data standards and formats for the information to be reported in accordance with
paragraphs 1 and 3, including the methods and arrangements for reporting
financial transactions and the form and content of such reports;

the criteria for defining a relevant market in accordance with paragraph 1;

the references of the financial instruments bought or sold, the quantity, the dates
and times of execution, the transaction prices, the information and details of the
identity of the client, a designation to identify the clients on whose behalf the
investment firm has executed that transaction, a designation to identify the
persons and the computer algorithms within the investment firm responsible for
the investment decision and the execution of the transaction, a designation to
identify the applicable waiver under which the trade has taken place, the means
of identifying the investment firms concerned, the way in which the transaction
was executed, data fields necessary for the processing and analysis of the
transaction reports in accordance with paragraph 3;-and

(d)

[DELETED]

(€)

(f)

(9)

(h)

(i)

the relevant categories of financial—instrumentindices to be reported in
accordance with paragraph 2;

the conditions upon which legal entity identifiers are developed, attributed and
maintained, by Member States in accordance with paragraph 6, and the
conditions under which those legal entity identifiers are used by investment
firms so as to provide, pursuant to paragraphs 3, 4 and 5, for the designation to
identify the clients in the transaction reports they are required to establish
pursuant to paragraph 1;

the application of transaction reporting obligations to branches of investment
firms;

what constitutes a transaction and execution of a transaction for the purposes of
this Article:;

when an investment firm is deemed to have transmitted an order for the purposes
of paragraph 4-;
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(ia) the conditions for linking specific transactions and the means of the
identification of aggregated orders resulting in the execution of a transaction;
and

(ib)  the date by which transactions are to be reported.

ESMA shall submit those draft regulatory technical standards to the Commission by ...
[3 Juhy-2045:vears after the date of entry into force of this amending Regulation].

Power is delegated to the Commission to adopt the regulatory technical standards
referred to in the first subparagraph in accordance with Articles 10 to 14 of Regulation
(EU) No 1095/2010.

10. By » M1 3 January 2020 «, ESMA shall submit a report to the Commission
on the functioning of this Article, including its interaction with the related reporting
obligations under Regulation (EU) No 648/2012, and whether the content and format
of transaction reports received and exchanged between competent authorities
comprehensively enables monitoring of the activities of investment firms in accordance
with Article 24 of this Regulation. The Commission may take steps to propose any
changes, including providing for transactions to be transmitted only to a single system
appointed by ESMA instead of to competent authorities. The Commission shall forward
ESMA'’s report to the European Parliament and to the Council.

11. By [OP insert date 2 vears as of date of publication], ESMA shall submit to the
Commission a report for the development of an integrated collection of transaction
reporting data and for the streamlining of data flows under Article 26 of this Requlation
to:

(a) reduce duplicative or inconsistent requirements for transaction data reporting,
and in particular duplicative or inconsistent requirements laid down in this
Regulation, Requlation (EU) 2019/834 of the European Parliament and of the
Councilt, Regulation (EU) 2015/2365, and in other leqgislation of the financial

industry;

(b) improve data standardisation and efficient sharing and use of data reported
within any Union reporting framework by any relevant competent authority,
both Union and national.

When preparing the report, ESMA shall, where relevant, work in close
cooperation with the other bodies of the European System of Financial
Supervision and the European Central Bank.

Regulation (EU) 2019/834 of the European Parliament and of the Council of 20 May 2019 amending

Reqgulation (EU) No 648/2012 as regards the clearing obligation, the suspension of the clearing obligation,
the reporting requirements, the risk-mitigation techniques for OTC derivative contracts not cleared by a
central counterparty, the registration and supervision of trade repositories and the requirements for trade
repositories (OJ L 141, 28.5.2019, p. 42)
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=

Article 27

Obligation to supply financial instrument reference data

1. With regard to financial instruments admitted to trading en-regulated-markets
or traded on M¥Fsa trading venue or ©FFsconcluded on a trading venue or where the
issuer has approved trading of the issued instrument or where a request for admission
to trading has been made, trading venues shall provide ESMA with identifying
reference data for the purpose of trans-aetiontransaction reporting under Article 26 and
the transparency requirements under Articles 3, 6, 8, 8a, 10, 11, 11a, 14, 20 and 21.

reference data as derivative identifiers.

2. In order to allow competent authorities to monitor, pursuant to Article 26, the
activities of investment firms to ensure that they act honestly, fairly and professionally
and in a manner which promotes the integrity of the market, ESMA shall, after
consulting the competent authorities, establish the necessary arrangements in order to
ensure that:

@ ESMA effectively receives the financial instrument reference data pursuant to
paragraph 1 of this Article;

(b) the quality of the financial instrument reference data received pursuant to
paragraph 1 of this Article is appropriate for the purpose of transaction reporting
under Article 26;

(© the financial instrument reference data received pursuant to paragraph 1 of this
Article is efficiently and without undue delay transmitted to the relevant
competent authorities;

(d) there are effective mechanisms in place between ESMA and the competent
authorities to resolve data delivery or data quality issues.

3. ESMA shall develop draft regulatory technical standards to specify:

@ data standards and formats for the financial instrument reference data in
accordance with paragraph 1, including the methods and arrangements for
supplying the data and any update thereto to ESMA and transmitting it to



02014R0600 — EN — 01.01.2022 — 005.003 — 51

competent authorities in accordance with paragraph 1, and the form and content
of such data;

(b) the technical measures that are necessary in relation to the arrangements to be
made by ESMA and the competent authorities pursuant to paragraph 2-;

(c) the date by which reference data are to be reported.

Power is delegated to the Commission to supplement this Regulation by adopting the
regulatory technical standards referred to in the first sub- paragraph in accordance with
Articles 10 to 14 of Regulation (EU) No 1095/2010.

When drafting those draft requlatory technical standards, ESMA shall take into account
international developments and standards agreed upon at Union or global level, and the
consistency of those draft regulatory technical standards with the reporting
requirements laid down in Regulation (EU) 2019/834 and Regulation (EU) 2015/2365.

4. ESMA may suspend the reporting obligations specified in paragraph 1 for
certain or all financial instruments where all of the following conditions are met:

@ the suspension is necessary in order to preserve the integrity and quality of the
reference data subject to reporting obligation as specified in paragraph 1 which
may be put at risk by any of the following:

Q) serious incompleteness, inaccuracy or corruption of the submitted data,
or

(i) unavailability in a timely manner, disruption or damage of the
functioning of systems used for the submitting, collecting, processing or
storing the respective reference data by ESMA, national competent
authorities, market infrastructures, clearing and settlement systems, and
important market participants;

(b) the existing Union regulatory requirements that are applicable do not address
the threat;

(© the suspension does not have any detrimental effect on the efficiency of
financial markets or investors that is disproportionate to the benefits of the
action;

(d) the suspension does not create any regulatory arbitrage.

When taking the measure referred to in the first subparagraph of this paragraph, ESMA
shall take into account the extent to which the measure ensures the accuracy and
completeness of the reported data for the purposes specified in paragraph 2.

Before deciding to take the measure referred to in the first subparagraph, ESMA shall
notify the relevant competent authorities.

The Commission is empowered to adopt delegated acts in accordance with Article 50
in order to supplement this Regulation by specifying the conditions referred to in the
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first subparagraph and the circumstances under which the suspension referred to in that
subparagraph ceases to apply.

TITLE IVa

DATA REPORTING SERVICES

CHAPTER 1

Authorisation of data reporting services providers
Article 27a

For the purposes of this Title, a national competent authority means a competent
authority as defined in point (26) of Article 4(1) of Directive 2014/65/EU.

Article 27b
Requirement for authorisation

1. The operation of an APA, a CTP or an ARM as a regular occupation or business
shall be subject to prior authorisation by ESMA in accordance with this Title.

By way of derogation from the first subparagraph of this paragraph, an APA or ARM
identified in accordance with the delegated act referred to in Article 2(3) shall be subject
to prior authorisation and supervision by the relevant national competent authority in
accordance with this Title.

2. An investment firm or a market operator operating a trading venue may also
provide the services of an APA, a CTP or an ARM, subject to the prior verification by
ESMA or the relevant national competent authority that the investment firm or the
market operator complies with this Title. The provision of those services shall be
included in their authorisation.

3. ESMA shall establish a register of all data reporting services providers in the
Union. The register shall be publicly available and shall contain information on the
services for which the data reporting services provider is authorised and it shall be
updated on a regular basis.

Where ESMA, or a national competent authority where relevant, has withdrawn an
authorisation in accordance with Article 27e, that with-drawal shall be published in the
register for a period of five years.

4. Data reporting services providers shall provide their services under the
supervision of ESMA or the national competent authority where relevant. ESMA, or
the national competent authority where relevant, shall regularly review the compliance
of data reporting services providers with this Title. ESMA, or the national competent
authority where relevant, shall monitor that data reporting services providers comply at
all times with the conditions for initial authorisation established under this Title.

Article 27c
Authorisation of data reporting services providers
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1. Data reporting services providers shall be authorised by ESMA, or the national
competent authority where relevant, for the purposes of this Title where:

@ the data reporting services provider is a legal person established in the Union;
and

(b) the data reporting services provider meets the requirements laid down in this
Title.

2. The authorisation referred to in paragraph 1 shall specify the data reporting
service which the data reporting services provider is authorised to provide. Where an
authorised data reporting services provider seeks to extend its business to additional
data reporting services, it shall submit a request to ESMA, or the national competent
authority where relevant, for extension of that authorisation.

3. An authorised data reporting services provider shall comply at all times with the
conditions for authorisation referred to in this Title. An authorised data reporting
services provider shall, without undue delay, notify ESMA, or the national competent
authority where relevant, of any material changes to the conditions for authorisation.

4. The authorisation referred to in paragraph 1 shall be effective and valid for the
entire territory of the Union, and shall allow the data reporting services provider to
provide the services for which it has been authorised throughout the Union.

Article 27d
Procedures for granting and refusing applications for authorisation_for ARMs and
APAs

1. The applicant data—reporting-services—providerAPA or ARM shall submit an

application providing all information necessary to enable ESMA, or the national
competent authority where relevant, to confirm that the data—reperting—services
providerAPA or ARM has established, at the time of initial authorisation, all the
necessary arrangements to meet its obligations under the provisions of this Title,
including a programme of operations setting out, inter alia, the types of services
envisaged and the organisational structure.

2. ESMA, or the national competent authority where relevant, shall assess whether
the application for authorisation is complete within 20 working days of receipt of the
application.

Where the application is not complete, ESMA, or the national competent authority

where relevant, shall set a deadline by which the datareporting-services-providerAPA

or ARM is to provide additional information.

After assessing an application as complete, ESMA, or the national competent authority

where relevant, shall notify the data—reporting—services—providerAPA or ARM

accordingly.

3. ESMA, or the national competent authority where relevant, shall, within six
months from the receipt of a complete application, assess the compliance of the data

repoerting-servicespreviderAPA or ARM with this Title. It shall adopt a fully reasoned
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decision granting or refusing authorisation and shall notify the applicant data-service
previderAPA or ARM accordingly within five working days.

4. ESMA shall develop draft regulatory technical standards to determine:

€)) the information to be provided under paragraph 1, including the programme of
operations;

(b)  the information included in the notifications under Article 271(2).

Power is delegated to the Commission to supplement this Regulation by adopting the
regulatory technical standards referred to in the first sub- paragraph in accordance with
Articles 10 to 14 of Regulation (EU) No 1095/2010.

5. ESMA shall develop draft implementing technical standards to determine
standard forms, templates and procedures for the notification or provision of
information provided for in paragraph 1 of this Article and in Article 271(2).

Power is conferred on the Commission to adopt the implementing technical standards
referred to in the first subparagraph in accordance with Article 15 of Regulation (EU)
No 1095/2010.

Article 27da

Process for the selection of a single CTP for each asset class

1. By [OP insert date 3 months as of entry into force], ESMA shall organise a
selection procedure for the appointment of the CTP for a five year term. ESMA shall
organise a separate selection procedure for the following asset classes, in the following
order:

(a) bonds;
(b) shares and ETFs;

(c) derivatives.

Each selection procedure shall be initiated no later than six months following the
initiation of the preceding one.

2. For each of the asset classes referred to in paragraph 1, ESMA shall select the
applicant for subsequent authorisation on the basis of the following criteria:

(a) the technical ability of the applicants to provide a resilient consolidated tape
throughout the Union;

(b) the capacity of the applicants to comply with the organisational requirements
laid down in Article 27h;

(ba) the ability to receive, consolidate and disseminate pre-trade and post-trade
market data for shares and ETFs, up to the first five layers of the order books,
and post-trade data for bonds and derivatives;
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()

the adequacy of the governance structure of the applicants;

(d)

the adequacy of the speed at which the applicants can disseminate core market

(e)

data;

the appropriateness of the applicant’s methods and arrangements to ensure data

(f)

quality;

the reasonable level of total expenditure needed by the applicants to develop the

(s)

consolidated tape and the costs of operating the consolidated tape on an ongoing
basis;

the level of the fees that the applicant intends to charge to the different types of

(h)

users of the core market data, their proportionality to the costs incurred for
running the CTP, the simplicity of its fee and licensing models, and the
applicant’s ultimate ability to cover costs and generate a reasonable margin in
line with the requirements of Article 13;

the possibility of the applicants to use modern interface technologies for the

(i)

provision of the core market data and for connectivity;

the appropriateness of the arrangements in place to preserve records for the

(@

purposes of Article 27ha(3);

the ability to ensure reqularity, resilience and business continuity, and the

(k)

process the applicants intend to put in place to mitigate and address cyber-risk;

the process the applicants intend to put in place to mitigate the energy

consumption generated by the storage of data.

For the selection of the CTP for shares and ETFs, in addition to the criteria in

paragraph 2 of this Article, ESMA shall consider the revenue redistribution
scheme that the applicant intends to put in place in relation to each market data
contributor, and in particular the formula applicable to smaller regulated
markets and SME growth markets that decide to provide their market data to
the CTP, in accordance with Article 22a(1c).

Within six months from the initiation of the selection procedure referred to in

1.

paragraph 1, ESMA shall adopt a fully reasoned decision selecting entities
deemed suitable for operating the consolidated tapes and inviting them to
submit an application for authorisation.

Article 27db

Process for the authorisation of CTPs

The application referred to in Article 27da shall provide all the information

necessary to enable ESMA to confirm that the applicant has put in place, at the time of

initial authorisation, all the necessary arrangements to fulfil the criteria set out in Article

27da(2) and to comply with the organisational requirements set out in Article 27h.
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ESMA shall assess whether the application for authorisation is complete within 20
working days of its receipt.

Where the application is not complete, ESMA shall set a deadline by which the
applicant is to provide additional information.

After assessing the application as complete, ESMA shall notify the CTP accordingly.
Within three months from the receipt of a complete application, ESMA shall assess the
compliance of the applicant with this Title. It shall adopt a fully reasoned decision
granting or refusing authorisation and shall notify the applicant accordingly within five
working days of the date of adoption of such reasoned decision. Such reasoned decision
shall specify the conditions under which the CTP shall operate and, in particular, the
level of fees referred to in Article 27da(2)(q), as indicated by the applicant, and, for
shares, the level of the participation as referred to in Article 27h(1), point (c).

2. Once authorised by ESMA, the CTP shall be granted a transition period of three
months to ensure the operational and technical set-up in accordance with the respective
requlatory technical standards before the consolidated tape begins to operate. During
this transition period, the CTP shall allow data providers to connect and test the
connection to the CTP for data contribution.

3. The selected CTPs shall comply at all times with the organisational
requirements set out in Article 27h and with the conditions set out in the decision of
ESMA authorising the CTP referred to in paragraph 1, fourth subparagraph of this
Article. A CTP that is no longer able to comply with those requirements and conditions,
including the requirements and conditions on system disruptions and intrusions, shall
inform ESMA thereof without undue delay.

4. The withdrawal of the authorisation referred to in Article 27e shall only take
effect when a new CTP has been selected and authorised in accordance with Articles
27da and 27db.

5. ESMA shall develop draft requlatory technical standards to determine:

(a) the information to be provided under paragraph 1, including the programme of
operations;

(b) the information included in the notifications under Article 27f(2).

Power is delegated to the Commission to supplement this Requlation by adopting the
requlatory technical standards referred to in the first subparagraph in accordance with
Articles 10 to 14 of Requlation (EU) No 1095/2010.

6. ESMA shall develop draft implementing technical standards to determine
standard forms, templates and procedures for the notification or provision of
information provided for in paragraph 1 of this Article and in Article 271(2).

Power is conferred on the Commission to adopt the implementing technical standards
referred to in the first subparagraph in accordance with Article 15 of Requlation (EU)
No 1095/2010.
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Article 27e
Withdrawal of authorisation

1. ESMA, or the national competent authority where relevant, may withdraw the
authorisation of a data reporting services provider where the latter:

@ does not make use of the authorisation within 12 months, expressly renounces
the authorisation or has provided no services for the preceding six months;

(b) obtained the authorisation by making false statements or by any other irregular
means;

(© no longer meets the conditions under which it was authorised;
(d) has seriously and systematically infringed this Regulation.

2. ESMA shall, where relevant, without undue delay, notify the national
competent authority in the Member State where the data reporting services provider is
established of a decision to withdraw the authorisation of a data reporting services
provider.

2a. A data reporting services provider from which registration has been withdrawn
shall ensure orderly substitution, including the transfer of data to other data reporting
services providers, the due notice to its clients and the redirection of reporting flows to
other data reporting services providers prior to the withdrawal.

Article 27f
Requirements for the management body of a data reporting services provider

1. The management body of a data reporting services provider shall at all times be
of sufficiently good repute, possess sufficient knowledge, skills and experience
and commit sufficient time to perform their duties.

The management body shall possess adequate collective knowledge, skills and
experience to be able to understand the activities of the data reporting services provider.
Each member of the management body shall act with honesty, integrity and
independence of mind to effectively challenge the decisions of the senior management
where necessary and to effectively oversee and monitor management decision-making
where necessary.

Where a market operator seeks authorisation to operate an APA—aCFR or an ARM
pursuant to Article 27d27c, where if it fulfils the criteria for derogation of ESMA
supervision and where the members of the management body of the APA,-the CFR or
the ARM are the same as the members of the management body of the regulated market,
those persons are deemed to comply with the requirements laid down in the first
subparagraph.

2. A data reporting services provider shall notify to ESMA, or the national
competent authority where relevant, the names of all members of its management body
and any changes to its membership, along with all information needed to assess whether
the entity complies with paragraph 1.
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3. The management body of a data reporting services provider shall define and
oversee the implementation of the governance arrangements that ensure effective and
prudent management of an organisation, including the segregation of duties in the
organisation and the prevention of conflicts of interest, and in a manner that promotes
the integrity of the market and the interest of its clients.

4. ESMA, or the national competent authority where relevant, shall refuse or
withdraw authorisation if it is not satisfied that the person or persons who effectively
direct the business of the data reporting services provider are of sufficiently good repute,
or if there are objective and demonstrable grounds for believing that proposed changes
to the management body of the data reporting services provider pose a threat to its sound
and prudent management and to the adequate consideration of the interest of its clients
and the integrity of the market.

4a. An APA shall have objective, non-discriminatory and publicly disclosed
requirements for access to its services by undertakings that are subject to the
transparency obligations under Article 20(1) and Article 21(1).

An APA shall publicly disclose the prices and fees associated with the data reporting
services provided under this Regulation. It shall disclose separately the prices and fees
of each service provided, including discounts and rebates and the conditions to benefit
from those reductions. It shall allow reporting entities to access specific_services

separately.

4b. APAs shall keep and preserve records relating to their business for at least five
years. The information concerning the first two years shall be kept in an easily
accessible place, and the APA shall provide such records to ESMA without delay upon
request.

5. ESMA shall develop draft regulatory technical standards by 1 January 2021 for
the assessment of the suitability of the members of the management body described in
paragraph 1, taking into account different roles and functions carried out by them and
the need to avoid conflicts of interest between members of the management body and
users of the APA, CTP or ARM.

Power is delegated to the Commission to supplement this Regulation by adopting the
regulatory technical standards referred to in the first sub- paragraph in accordance with
Articles 10 to 14 of Regulation (EU) No 1095/2010.

CHAPTER 2
Conditions for APAs, CTPs and ARMs
Article 27g
Organisational requirements for APAs

1. An APA shall have adequate policies and arrangements in place to make public
the information required under Articles 20 and 21 as close to real time as is technically
possible, on a reasonable commercial basis. The information shall be made available
free of charge 15 minutes after the APA has published it. The APA shall efficiently and
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consistently disseminate such information in a way that ensures fast access to the
information, on a non-discriminatory basis and in a format that facilitates the
consolidation of the information with similar data from other sources.

2. The information made public by an APA in accordance with paragraph 1 shall
include, at least, the following details:

@) the identifier of the financial instrument;

(b) the price at which the transaction was concluded;
(c) the volume of the transaction;

(d) the time of the transaction;

(e the time the transaction was reported,;

()] the price notation of the transaction;

(9) the code for the trading venue the transaction was executed on, or where the
transaction was executed via a systematic internaliser the code ‘SI’ or otherwise
the code ‘OTC’;

(h) if applicable, an indicator that the transaction was subject to specific conditions.

3. An APA shall operate and maintain effective administrative arrangements
designed to prevent conflicts of interest with its clients. In particular, an APA who is
also a market operator or investment firm shall treat all information collected in a non-
discriminatory way and shall operate and maintain appropriate arrangements to separate
different business functions.

4. An APA shall have sound security mechanisms in place designed to guarantee
the security of the means of transfer of information, minimise the risk of data corruption
and unauthorised access and to prevent information leakage before publication. The
APA shall maintain adequate resources and have back-up facilities in place in order to
offer and maintain its services at all times.

5. The APA shall have systems in place that can effectively check trade reports for
completeness, identify omissions and obvious errors, and request re-transmission of
any such erroneous reports.

6. ESMA shall develop draft regulatory technical standards to determine common
formats, data standards and technical arrangements facilitating the consolidation of
information as referred to in paragraph 1.

Power is delegated to the Commission to supplement this Regulation by adopting the
regulatory technical standards referred to in the first sub- paragraph in accordance with
Articles 10 to 14 of Regulation (EU) No 1095/2010.

7. The Commission is empowered to adopt delegated acts in accordance with
Article 50 in order to supplement this Regulation by specifying what constitutes a
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reasonable commercial basis to make information public as referred to in paragraph 1
of this Article.

8. ESMA shall develop draft regulatory technical standards specifying:

(@) the means by which an APA may comply with the information obligation
referred to in paragraph 1;

(b) the content of the information published under paragraph 1, including at least
the information referred to in paragraph 2 in such a way as to enable the
publication of information required under this Article;

(© the concrete organisational requirements laid down in paragraphs 3, 4 and 5.

Power is delegated to the Commission to supplement this Regulation by adopting the
regulatory technical standards referred to in the first sub- paragraph in accordance with
Articles 10 to 14 of Regulation (EU) No 1095/2010.

Article 27h

Organisational requirements for CTPs

1. A—G:FPCTPS shall—have—adeqaate—peheres—and—a%ngemems—m—plaee%e—eeueet

conditions:
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igati i i ten for authorisation referred to in
walved-inaccordance-with-point{a)-or{b)-of Arti a-flag-to
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Article
v hich of t . I | bi 7da

(a) collect all

market data provided through contributions in relation to the asset class for
which they are authorised;

(b) collect monthly subscription fees=

3— The CTP shall ensure that the data provided is consolidated from all the

while providing free access to retail investors, academics and civil society
organisations using the data for research purposes as well as public authorities
for the execution of requlatory and supervisory competences;

(c) in the case of market data concerning shares and ETFs, redistribute part of their
revenues for the purposes of covering the cost related to mandatory contribution
and, when applicable, of ensuring a reasonable level of participation for
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regulated markets, MTFs, OTFs and APAs and for the financial instruments
speetfied and SME Growth Markets, in particular smaller regulated markets, in
the revenue generated by the consolidated tape, in accordance with Article

27da(3);

(d) make consolidated core market data, for the provision of which the CTP is
selected in accordance with Article 27da, available in accordance with the data
guality requirements set out in Article 22b to users into a continuous electronic
data stream on non-discriminatory terms as close to real time as technically

possible;

(f) ensure that the consolidated core market data is easily accessible, machine
readable and utilisable for all users, including retail investors.

(fa)  ensure that the use of core market data is strictly limited to the collection,
consolidation, and redistribution of such data; any additional value-added
services shall be subject to additional licensing terms set out by each market
data contributor;

(fb)  have systems in place that can effectively check trade reports for completeness,
identify omissions and obvious errors, and request the re-transmission of
€rroneous reports.

For the purposes of point (c), the level of revenue redistributed to each market data
contributor shall take into account the contribution to the price formation process of the
data provided to the CTP by that market data contributor in accordance with Article
22a.

Smaller requlated markets and SME Growth Markets, independent and not part of any
bigger exchange group, shall benefit from a more important remuneration in order to
incentivize their contribution to the CTP.

Revenue generated from pre-trade and post-trade consolidated data streams shall be
redistributed exclusively to the contributors to a given data stream.

la. ESMA shall develop draft regulatory technical standards under—peint{e)-of
paragraph-8:to specify the features of the revenue redistribution scheme aimed at
remunerating market data providers, such as the maximum amount per user of the
consolidated tape that would contribute to the revenue redistribution scheme put in
place by the CTP, and the arrangements regarding the allocation of revenues. In
particular, when specifying the allocation of revenues, ESMA shall take into account
the following aspects, in the following order of priority:

5 TheCTPR(i) a fixed reward per contributor, reflecting fixed costs linked to

their contribution;
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(ii) revenue sharing towards smaller exchanges contributing to the CT;

(iii) ___revenue sharing based on an allocation key based on the contribution to price
formation that each contributor’s data represents, giving consideration to the
value and number of trades and quotes, the transparency of the underlying
trading mechanism, and the extent to which a contributor’s pre-trade and post-
trade data is disseminated by the CTP.

ESMA shall submit those draft requlatory technical standards to the Commission by ...
[six months after the date of entry into force of this amending Requlation].

Power is delegated to the Commission to supplement this Requlation by adopting the
requlatory technical standards referred to in the first subparagraph in accordance with
Articles 10 to 14 of Requlation (EU) No 1095/2010.

2. CTPs shall adopt and publish on their website on a quartely basis service level
standards covering all of the following:

(a) an inventory of market data contributors from whom market data are received;

(aa)  an assessment of the quality of data received per contributor:

(ab)  the number of data quality incidents and the measures adopted to address them;

(b) modes and speed of delivery of consolidated market data to users:;

(c) measures taken to ensure operational continuity in the provision of consolidated
market data.

3. CTPs shall have sound security mechanisms in place designed to guarantee the
security of the means of transfer of informatienmarket data between the market data
contributors and the CTP and between the CTP and the users and to minimise the risk
of data corruption and unauthorised access. Fhe-CTFPCTPs shall maintain adequate
resources and have back-up facilities in place-ir-erder to offer and maintain its services
at all times.

3a. CTPs shall publish a list of EEA International Securities Identification Number

(ISIN) for all financial instruments that are covered by each CTP’s mandate in
accordance with this Requlation.
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Each CTP shall offer free access to this list, and shall ensure that it is reqularly reviewed
and updated, to offer a comprehensive view of all the financial instruments covered by
the consolidated tape.

4. After 18 months of full operation of the CTP for shares, ESMA shall provide
the Commission with an evidence-based motivated opinion on the effectiveness and
fairness of the level of participation of market data contributors in the revenues
generated by the CTP as set out in accordance with the second subparagraph of
paragraph 1. The Commission may request ESMA to provide further opinions, where
necessary or appropriate. The Commission shall be empowered to adopt a delegated act
in accordance with Article 50 to revise the allocation key for the revenue redistribution,
where appropriate.

Article 27ha

Reporting obligations for consolidated tape providers

1. CTPs shall, at the end of each quarter, publish on their website, which shall be
accessible for free, performance statistics and incident reports relating to data quality

and systems.

2. ESMA shall develop draft requlatory technical standards to specify the content,
timing, format and terminology of the reporting obligation.

ESMA shall submit those draft requlatory technical standards to the Commission by
[OP please insert nine months after entry into force].

Power is delegated to the Commission to supplementthisRegulationby-adeptingadopt
the regulatory technical standards referred to in the first supraFagmpbrmﬁeeerdanee
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regulatopteshnica—stonderds—relesred—onthe—Hasbsub—peragrash - in
accordance with Articles 10 to 14 of Regulation (EU) No 1095/2010.
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3. CTPs shall keep and preserve records relating to their business for a period of
no less than five years. Information concerning the first two years shall be kept in an
easily accessible place, and the CTP shall promptly provide ESMA with such records

upon request.

Article 27i

Organisational requirements for ARMs

1. An ARM shall have adequate policies and arrangements in place to report the
information required under Article 26 as quickly as possible, and no later than the close
of the working day following the day upon which the transaction took place.

2. The ARM shall operate and maintain effective administrative arrangements
designed to prevent conflicts of interest with its clients. In particular, an ARM that is
also a market operator or investment firm shall treat all information collected in a non-
discriminatory fashion and shall operate and maintain appropriate arrangements to
separate different business functions.

3. The ARM shall have sound security mechanisms in place designed to guarantee
the security and authentication of the means of transfer of information, minimise the
risk of data corruption and unauthorised access and to prevent information leakage,
maintaining the confidentiality of the data at all times. The ARM shall maintain
adequate resources and have back-up facilities in place in order to offer and maintain
its services at all times.

4. The ARM shall have systems in place that can effectively check transaction
reports for completeness, identify omissions and obvious errors caused by the
investment firm, and where such error or omission occurs, to communicate details of
the error or omission to the investment firm and request re-transmission of any such
erroneous reports.

The ARM shall have systems in place to enable the ARM to detect errors or omissions
caused by the ARM itself and to enable the ARM to correct and transmit, or re-transmit
as the case may be, correct and complete transaction reports to the competent authority.

4a. An ARM shall have objective, non-discriminatory and publicly disclosed
requirements for access to its services by undertakings that are subject to the reporting
obligation set out in Article 26.

An ARM shall publicly disclose the prices and fees associated with the data reporting
services provided under this Regulation. It shall disclose separately the prices and fees
of each service provided, including discounts and rebates and the conditions to benefit
from those reductions. It shall allow reporting entities to access specific_services
separately. The prices and fees charged by an ARM shall be cost-related.
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4b. ARMSs shall keep and preserve records relating to their business for at least five
years. The information concerning the first two years shall be kept in an easily
accessible place and ARM shall provide such records to ESMA without delay upon

request.

5. ESMA shall develop draft regulatory technical standards specifying:

€)) the means by which the ARM may comply with the information obligation
referred to in paragraph 1; and

(b) the concrete organisational requirements laid down in paragraphs 2, 3 and 4.

Power is delegated to the Commission to supplement this Regulation by adopting the
regulatory technical standards referred to in the first sub- paragraph in accordance with
Articles 10 to 14 of Regulation (EU) No 1095/2010.

TITLEV
DERIVATIVES

Article 28

Obligation to trade on regulated markets, MTFs or OTFs

%@él%%b)—ef—Re&W—éEU)—Ne&%mTransactlons in OTC derlvatlves pertalnlng

to a class of derivatives that has been declared subject to the trading obligation in
accordance with the procedure set out in Article 32 of this Regulation and listed in the
register referred to in Article 34 of this Regulation between counterparties as referred
to in Article 4(1)(a) of Requlation (EU) No 648/2012 shall be concluded only on:

@ regulated markets;
(b) MTFs;
(c) OTFs; or

(d) third-country trading venues, provided that the Commission has adopted a
decision in accordance with paragraph 4 and provided that the third country
provides for an effective equivalent system for the recognition of trading venues
authorised under Directive 2014/65/EU to admit to trading or trade derivatives
declared subject to a trading obligation in that third country on a non- exclusive
basis.

2. The trading obligation shall also apply to counterparties referred to in paragraph
1 which enter into derivatives transactions pertaining to a class of derivatives that has
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been declared subject to the trading obligation with third-country financial institutions
or other third-country entities that would be subject to the clearing obligation if they
were established in the Union. The trading obligation shall also apply to third-country
entities that would be subject to the clearing obligation if they were established in the
Union, which enter into derivatives transactions pertaining to a class of derivatives that
has been declared subject to the trading obligation, provided that the contract has a
direct, substantial and foreseeable effect within the Union or where such obligation is
necessary or appropriate to prevent the evasion of any provision of this Regulation.

ESMA shall regularly monitor the activity in derivatives which have not been declared
subject to the trading obligation as described in paragraph 1 in order to identify cases
where a particular class of contracts may pose systemic risk and to prevent regulatory
arbitrage between derivative transactions subject to the trading obligation and
derivative transactions which are not subject to the trading obligation.

2a. Derivative transactions that are exempt from or otherwise not subject to the
clearing obligation under Article 4 of Requlation (EU) No 648/2012 shall not be subject
to the trading obligation.

3. Derivatives declared subject to the trading obligation pursuant to paragraph 1
shall be eligible to be admitted to trading on a regulated market or to trade on any
trading venue as referred to in paragraph 1 on a non-exclusive and non-discriminatory
basis.

4. The Commission may, in accordance with the examination procedure referred
to in Article 51(2) adopt decisions determining that the legal and supervisory
framework of a third country ensures that a trading venue authorised in that third
country complies with legally binding requirements which are equivalent to the
requirements for the trading venues referred to in paragraph 1(a), (b) or (c) of this
Article, resulting from this Regulation, Directive 2014/65/EU, and Regulation (EU) No
596/2014, and which are subject to effective supervision and enforcement in that third
country.

Those decisions shall be for the sole purpose of determining eligibility as a trading
venue for derivatives subject to the trading obligation.

The legal and supervisory framework of a third country is considered to have equivalent
effect where that framework fulfils all the following conditions:

@ trading venues in that third country are subject to authorisation and to effective
supervision and enforcement on an ongoing basis;

(b) trading venues have clear and transparent rules regarding admission of financial
instruments to trading so that such financial instruments are capable of being
traded in a fair, orderly and efficient manner, and are freely negotiable;

(© issuers of financial instruments are subject to periodic and ongoing information
requirements ensuring a high level of investor protection;

(d) it ensures market transparency and integrity via rules addressing market abuse
in the form of insider dealing and market manipulation;
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A decision of the Commission under this paragraph may be limited to a category or
categories of trading venues. In that case, a third-country trading venue is only included
in paragraph 1(d) if it falls within a category covered by the Commission’s decision.

5. In order to ensure consistent application of this Article, ESMA shall develop
draft regulatory technical standards to specify the types of contracts referred to in
paragraph 2 which have a direct, substantial and foreseeable effect within the Union
and the cases where the trading obligation is necessary or appropriate to prevent the
evasion of any provision of this Regulation.

ESMA shall submit those draft regulatory technical standards to the Commission by 3
July 2015.

Power is delegated to the Commission to adopt the regulatory technical standards
referred to in the first subparagraph in accordance with Articles 10 to 14 of Regulation
(EVU) No 1095/2010.

Where possible and appropriate, the regulatory technical standards referred to in this

paragraph shall be identical to those adopted under Article 4(4) of Regulation (EU) No
648/2012.

Article 29

Clearing obligation for derivatives traded on regulated markets and timing of

acceptance for clearing

1. The operator of a regulated market shall ensure that all trans- actions in
derivatives that are concluded on that regulated market are cleared by a CCP.

2. CCPs, trading venues and investment firms which act as clearing members in
accordance with Article 2(14) of Regulation (EU) No 648/2012 shall have in place
effective systems, procedures and arrangements in relation to cleared derivatives to
ensure that transactions in cleared derivatives are submitted and accepted for clearing
as quickly as technologically practicable using automated systems.

In this paragraph, ‘cleared derivatives’ means

@ all derivatives which are to be cleared pursuant to the clearing obligation under
paragraph 1 of this Article or pursuant to the clearing obligation under Article
4 of Regulation (EU) No 648/2012;

(b) all derivatives which are otherwise agreed by the relevant parties to be cleared.

3. ESMA shall develop draft regulatory technical standards to specify the
minimum requirements for systems, procedures and arrangements, including the
acceptance timeframes, under this Article taking into account the need to ensure proper
management of operational or other risks.

ESMA shall have ongoing authority to develop further regulatory technical standards
to update those in force if it considers that that is required as industry standards evolve.
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ESMA shall submit the draft regulatory technical standards referred to in the first
subparagraph to the Commission by 3 July 2015.

Power is delegated to the Commission to adopt the regulatory technical standards
referred to in the first and second subparagraph in accordance with Articles 10 to 14 of
Regulation (EU) No 1095/2010.

Article 30

Indirect Clearing Arrangements

1. Indirect clearing arrangements with regard to exchange-traded derivatives are
permissible provided that those arrangements do not increase counterparty risk and
ensure that the assets and positions of the counterparty benefit from protection with
equivalent effect to that referred to in Articles 39 and 48 of Regulation (EU) No
648/2012.

2. ESMA shall develop draft regulatory technical standards to specify the types of
indirect clearing service arrangements, where established, that meet the conditions
referred to in paragraph 1, ensuring consistency with provisions established for OTC
derivatives under Chapter Il of Commission Delegated Regulation (EU) No 149/2013

QF

ESMA shall submit those draft regulatory technical standards to the Commission by 3
July 2015.

Power is delegated to the Commission to adopt the regulatory technical standards
referred to in this paragraph in accordance with Articles 10 to 14 of Regulation (EU)
No 1095/2010.

Article 31

Portfolio Compression

1. When providing portfolio compression, investment firms and market operators
shall not be subject to the best execution obligation in Article 27 of Directive
2014/65/EU, the transparency obligations in Articles 8, 10, 18 and 21 of this Regulation
and the obligation in Article 1(6) of Directive 2014/65/EU. The termination or
replacement of the component derivatives in the portfolio compression shall not be
subject to Article 28 of this Regulation.

(Y) Commission Delegated Regulation (EU) No 149/2013 of 19 December 2012 supplementing Regulation (EU)
No 648/2012 of the European Parliament and of the Council with regard to regulatory technical standards on
indirect clearing arrangements, the clearing obligation, the public register, access to a trading venue, non-
financial counterparties, and risk mitigation techniques for OTC derivatives contracts not cleared by a CCP
(OJL52,23.2.2013, p. 11).
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2. Investment firms and market operators providing portfolio compression shall
make public through an APA the volumes of trans- actions subject to portfolio
compressions and the time they were concluded within the time limits specified in
Article 10.

3. Investment firms and market operators providing portfolio compressions shall
keep complete and accurate records of all portfolio compressions which they organise
or participate in. Those records shall be made available promptly to the relevant
competent authority or ESMA upon request.

4. The Commission may adopt by means of delegated acts in accordance with
Article 50, measures specifying the following:

@ the elements of portfolio compression,
(b) the information to be published pursuant to paragraph 2,

in such a way as to make use as far as possible of any existing record keeping, reporting
or publication requirements.

Article 32

Trading obligation procedure

1. ESMA shall develop draft regulatory technical standards to specify the
following:

@ which of the class of derivatives declared subject to the clearing obligation in
accordance with Article 5(2) and (4) of Regulation (EU) No 648/2012 or a
relevant subset thereof shall be traded on the venues referred to in Article 28(1)
of this Regulation;

(b) the date or dates from which the trading obligation takes effect, including any
phase-in and the categories of counterparties to which the obligation applies
where such phase-in and such categories of counterparties have been provided
for in regulatory technical standards in accordance with Article 5(2)(b) of
Regulation (EU) No 648/2012.

ESMA shall submit those draft regulatory technical standards to the Commission within
six months after the adoption of the regulatory technical standards in accordance with
Article 5(2) of Regulation (EU) No 648/2012 by the Commission.

Before submitting the draft regulatory technical standards to the Commission for
adoption, ESMA shall conduct a public consultation and, where appropriate, may
consult third-country competent authorities.

Power is conferred to the Commission to adopt the regulatory technical standards
referred to in the first subparagraph in accordance with Articles 10 to 14 of Regulation
(EU) No 1095/2010.
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2. In order for the trading obligation to take effect:

@) the class of derivatives pursuant to paragraph 1(a) or a relevant subset thereof
must be admitted to trading or traded on at least one trading venue as referred
to in Article 28(1), and

(b) there must be sufficient third-party buying and selling interest in the class of
derivatives or a relevant subset thereof so that such a class of derivatives is
considered sufficiently liquid to trade only on the venues referred to in Article
28(1).

3. In developing the draft regulatory technical standards referred to in paragraph
1, ESMA shall consider the class of derivatives or a relevant subset thereof as
sufficiently liquid pursuant to the following criteria:

@) the average frequency and size of trades over a range of market conditions,
having regard to the nature and lifecycle of products within the class of
derivatives;

(b) the number and type of active market participants including the ratio of market
participants to products/contracts traded in a given product market;

(© the average size of the spreads.

In preparing those draft regulatory technical standards, ESMA shall take into
consideration the anticipated impact that trading obligation might have on the liquidity
of a class of derivatives or a relevant subset thereof and the commercial activities of
end users which are not financial entities.

ESMA shall determine whether the class of derivatives or relevant subset thereof is
only sufficiently liquid in transactions below a certain size.

4. ESMA shall, on its own initiative, in accordance with the criteria set out in
paragraph 2 and after conducting a public consultation, identify and notify to the
Commission the classes of derivatives or individual derivative contracts that should be
subject to the obligation to trade on the venues referred to in Article 28(1), but for which
no CCP has yet received authorisation under Article 14 or 15 of Regulation (EU) No
648/2012 or which is not admitted to trading or traded on a trading venue referred to in
Article 28(1).

Following the notification by ESMA referred to in the first subparagraph, the
Commission may publish a call for development of proposals for the trading of those
derivatives on the venues referred to in Article 28(1).

5. ESMA shall in accordance with paragraph 1, submit to the Commission draft
regulatory technical standards to amend, suspend or revoke existing regulatory
technical standards whenever there is a material change in the criteria set out in
paragraph 2. Before doing so, ESMA may, where appropriate, consult the competent
authorities of third countries.
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Power is conferred to the Commission to adopt regulatory technical standards referred
to in this paragraph in accordance with Articles 10 to 14 of Regulation (EU) No
1095/2010.

6. ESMA shall develop draft regulatory technical standards to specify the criteria
referred to in paragraph 2(b).

ESMA shall submit drafts for those regulatory technical standards to the Commission
by 3 July 2015.

Power is delegated to the Commission to adopt the regulatory technical standards
referred to in the first subparagraph in accordance with Articles 10 to 14 of Regulation
(EU) No 1095/2010.

7. Where ESMA considers that the suspension of the clearing obligation as
referred to in Article 6a of Regulation (EU) No 648/2012 is a material change in the
criteria for the trading obligation to take effect, as referred to in paragraph 5 of this
Article, ESMA may request the Commission to suspend the trading obligation laid
down in Article 28(1) and (2) of this Regulation for the same classes of OTC derivatives
that are subject to the request to suspend the clearing obligation.

7a. Where ESMA considers that certain events or developments which could
adversely affect the liguidity available in the Union in certain or all derivatives that
have been declared subject to the trading obligation, ESMA may request that the
Commission temporarily suspend the application of the trading obligation laid down in
Article 28(1) and (2) for those financial instruments.

The temporary suspension referred to in the first subparagraph shall be valid for an
initial period not exceeding three months from the date of publication of the
implementing act referred to in paragraph 9. Such a suspension may be renewed for
further periods not exceeding three months at a time if the grounds for the temporary
suspension continue to be applicable.

8. The request referred to in paragraphs 7 and 7a shall not be made public.

9. After having received the request referred to in paragraph 7 and 7a, the
Commission shall, without undue delay and, on the basis of the reasons and evidence
provided by ESMA, do either of the following:

(a) in an implementing act suspend the trading obligation for the classes of OTC
derivatives that are subject to the request to suspend the clearing obligation;

(b) reject the requested suspension.

For the purposes of point (b), the Commission shall inform ESMA of the reasons why
it rejected the requested suspension. The Commission shall immediately inform the
European Parliament and the Council of that rejection and forward them the reasons
provided to ESMA. The information provided to the European Parliament and the
Council regarding the rejection and the reasons for that rejection shall not be made

public.
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Article 32a

Stand-alone suspension of the trading obligation

1. At the request of the competent authority of a Member State, the Commission
may adopt an implementing act to suspend the derivatives trading obligation with
respect to certain investment firms in accordance with the procedure referred to in
Article 51 and after having consulted ESMA. The competent authority shall indicate
why it _considers that the conditions for a suspension are met. In particular, the
competent authority shall demonstrate that an investment firm within its jurisdiction:

(a) reqularly receives requests for a quote for the derivatives subject to the
derivatives trading obligation;

(b) from a non-EEA counterpart which has no active membership on a EU trading
venue that offers trading in the derivative subject to the trading obligation; and

(c) reqularly acts as a market maker in the derivative subject to the derivatives
trading obligation.

la. At the request of the competent authority of a Member State, the Commission
may adopt an implementing act to suspend the derivatives trading obligation with
respect to certain financial counterparties in accordance with the procedure referred to
in Article 51 and after having consulted ESMA.. The competent authority shall indicate
why it _considers that the conditions for a suspension are met. In particular, the
competent authority shall demonstrate that the financial counterparty within its

jurisdiction:

(a) reqularly trades derivatives subject to the derivatives trading obligation on a
specific market segment;

(b) reqularly trades derivatives with a non-EEA market maker which has no active
membership on an EU trading venue that offers trading in the derivative subject
to the trading obligation;

(c)  clears those derivatives in a CCP authorised in accordance with Requlation (EU)
No 648/2012.

The implementing acts referred to in the first subparagraph shall be adopted in
accordance with the examination procedure referred to in Article 51.

2. When assessing whether to suspend the trading obligation in accordance with
paragraphs 1 and 1a, the Commission shall consider whether to suspend it for specific
markets only, and shall take into account whether such suspension of the trading
obligation would have a distortive effect on the clearing obligation laid down in Article
4(1) of Requlation (EU) No 648/2012.

The Commission shall also contact the competent authorities of other Member States
to assess whether investment firms in Member States other than that making the request
in accordance with paragraph 1 are in a situation similar to those in the requesting
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Member State. The competent authorities of Member States that did not file a request
pursuant to paragraph 1 and 1a may, after adoption of the implementing act mentioned
in paragraph 1, request that investment firms that are in a situation similar to those in
the requesting Member State are added to the implementing act. The competent
authority of the Member State making that request shall indicate and demonstrate why
it considers that the conditions for a suspension are also met.

2a. The implementing acts referred to in paragraphs 1 and 1a shall be adopted in
accordance with the examination procedure referred to in Article 51.

3. The implementing act referred to in paragraphs 1 and 1a shall be accompanied
by the evidence presented by the competent authority requesting the suspension.

4, The implementing act referred to in paragraphs 1 and 1a shall be communicated
to ESMA and shall be published in the ESMA reqister referred to in Article 34 of this

Requlation.

5. The Commission shall reqularly review whether the grounds for the suspension
of the derivatives trading obligation continue to apply.

Article 33

Mechanism to avoid duplicative or conflicting rules

1. The Commission shall be assisted by ESMA in monitoring and preparing
reports, at least on an annual basis, to the European Parliament and to the Council on
the international application of principles laid down in Articles 28 and 29, in particular
with regard to potential duplicative or conflicting requirements on market participants,
and recommend possible actions.

2. The Commission may adopt implementing acts declaring that the legal,
supervisory and enforcement arrangements of the relevant third country:

@ are equivalent to the requirements resulting from Articles 28 and 29;

(b) ensure protection of professional secrecy that is equivalent to that set out in this
Regulation;

(© are being effectively applied and enforced in an equitable and non-distortive
manner so as to ensure effective supervision and enforcement in that third
country.

Those implementing acts shall be adopted in accordance with the examination
procedure referred to in Article 51.

3. An implementing act on equivalence as referred to in paragraph 2 shall have the
effect that counterparties entering into a transaction subject to this Regulation shall be
deemed to have fulfilled the obligation contained in Articles 28 and 29 where at least
one of the counterparties is established in that third country and the counterparties are
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in compliance with those legal, supervisory and enforcement arrangements of the
relevant third country.

4. The Commission shall, in cooperation with ESMA, monitor the effective
implementation by third countries, for which an implementing act on equivalence has
been adopted, of the requirements equivalent to those contained in Articles 28 and 29
and regularly report, at least on an annual basis, to the European Parliament and to the
Council.

Within 30 calendar days of the presentation of the report where the report reveals a
significant defect or inconsistency in the application of the equivalent requirements by
third-country authorities, the Commission may withdraw the recognition as equivalent
of the third-country legal framework in question. Where an implementing act on
equivalence is withdrawn, transactions by counterparties shall automatically be subject
again to all requirements contained in Articles 28 and 29 of this Regulation.

Article 34

Register of derivatives subject to the trading obligation

ESMA shall publish and maintain on its website a register specifying, in an exhaustive
and unequivocal manner, the derivatives that are subject to the obligation to trade on
the venues referred to in Article 28(1), the venues where they are admitted to trading
or traded, and the dates from which the obligation takes effect.

TITLE VI

NON-DISCRIMINATORY CLEARING ACCESS FOR FINANCIAL INSTRUMENTS

Article 35

Non-discriminatory access to a CCP

1. Without prejudice to Article 7 of Regulation (EU) No 648/2012, a CCP shall
accept to clear financial instruments on a non-discriminatory and transparent basis,
including as regards collateral requirements and fees relating to access, regardless of

the trading venue on which a transaction is executed.-Fhis

The requirement in the first subparagraph shall not apply to exchange-traded derivatives.

1 The CCP shall in particular-shal ensure that a trading venue has the right to
non-discriminatory treatment of contracts traded on that trading venue in terms of:

@ collateral requirements and netting of economically equivalent contracts, where
the inclusion of such contracts in the close-out and other netting procedures of
a CCP based on the applicable insolvency law would not endanger the smooth
and orderly functioning, the validity or enforceability of such procedures; and
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(b) cross-margining with correlated contracts cleared by the same CCP under a risk
model that complies with Article 41 of Regulation (EU) No 648/2012.

A CCP may require that the trading venue comply with the operational and technical
requirements established by the CCP including the risk management requirements. The
requirement in this paragraph does not apply to any derivative contract that is already
subject to the access obligations under Article 7 of Regulation (EU) No 648/2012.

A CCP is not bound by this Article if it is connected by close links to a trading venue
which has given notification under Article 36(5).

2. A request to access a CCP by a trading venue shall be formally submitted to a
CCP, its relevant competent authority and the competent authority of the trading venue.
The request shall specify to which types of financial instruments access is requested.

3. The CCP shall provide a written response to the trading venue either within

three months in the case of transferable securities and money market instruments, and
within-sbemonths-in-the-case-of exchange-traded-derivatives-either-permitting access,

under-theon condition that a relevant competent authority has granted access pursuant
to paragraph 4, or within three months of denying access. The CCP may deny a request
for access only under the conditions specified in paragraph 6(a). H\Where a CCP denies
access, it shall provide full reasons in its response and inform its competent authority
in writing of the decision. Where the trading venue is established in a different-Member
State teother than the one of the CCP, the CCP shall also provide such notification and
reasoning to the competent authority of thethat trading venue. The CCP shall
makeprovide access-pessisle within three months of providing a positive response to
the access request.

4———The competent authority of the CCP or that of the trading venue shall grant a
trading venue access to a CCP only where such access:

{b}4.  would not threaten the smooth and orderly functioning of the markets, in
particular due to liquidity fragmentation, or would not adversely affect systemic risk.
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If a competent authority refuses access, it shall issue its decision within two months
following receipt of the request referred to in paragraph 2 and provide full reasons to
the other competent authority, the CCP and the trading venue including the evidence
on which the decision is based.

5. As regards transferable Securities and money market instruments, a CCP that
has been newly established and authorised as a CCP as defined in Article 2(1) of
Regulation (EU) No 648/2012 to clear under Article 17 of Regulation (EU) No
648/2012 or recognised under Article 25 of Regulation (EU) No 648/2012 or authorised
under a pre-existing national authorisation regime for a period of less than three years
on 2 July 2014 may, before » M1 3 January 2018 <, apply to its competent authority
for permission to avail itself of transitional arrangements. The competent authority may
decide that this Article does not apply to the CCP in respect of transferable securities
and money market instruments, for a transitional period until ™M1 3 July 2020 <.

Where such a transitional period is approved, the CCP cannot benefit from the access
rights under Article 36 or this Article in respect of transferable securities and money
market instruments for the duration of that transitional arrangement. The competent
authority shall notify members of the college of competent authorities for the CCP and
ESMA when a transitional period is approved. ESMA shall publish a list of all
notifications that it receives.

Where a CCP which has been approved for the transitional arrangements under this
paragraph is connected by close links to one or more trading venues, those trading
venues shall not benefit from access rights under Article 36 or this Article in respect of
transferable securities and money market instruments for the duration of the transitional
arrangement.

A CCP which is authorised during the three year period prior to entry into force, but is
formed by a merger or acquisition involving at least one CCP authorised prior to that
period, shall not be permitted to apply for the transitional arrangements under this
paragraph.

6. ESMA shall develop draft regulatory technical standards to specify:

@ the specific conditions under which an access request may be denied by a CCP,
including the anticipated volume of transactions, the number and type of users,
arrangements for managing operational risk and complexity or other factors
creating significant undue risks;

(b) the conditions under which access must be permitted by a CCP, including
confidentiality of information provided regarding financial instruments during
the development phase, the non-discriminatory and transparent basis as regards
clearing fees, collateral requirements and operational requirements regarding
margining;

(c) the conditions under which granting access will threaten the smooth and orderly
functioning of markets or would adversely affect systemic risk;

(d) the procedure for making a notification under paragraph 5;
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(e) the conditions for non-discriminatory treatment in terms of how contracts traded
on that trading venue are treated in terms of collateral requirements and netting
of economically equivalent contracts and cross-margining with correlated
contracts cleared by the same CCP.

ESMA shall submit those draft regulatory technical standards to the Commission by 3
July 2015.

Power is delegated to the Commission to adopt the regulatory technical standards
referred to in the first subparagraph in accordance with Articles 10 to 14 of Regulation
(EVU) No 1095/2010.

Article 36

Non-discriminatory access to a trading venue

1. Without prejudice to Article 8 of Regulation (EU) No 648/2012, a trading venue
shall, upon request, provide trade feeds on a non-discriminatory and transparent basis,
including as regards fees related to access, upoen—+regquest-to any CCP authorised or
recognised by that Regulation (EUJ}-Ne-648/2012-that wishes to clear transactions in
financial instruments that are concluded on that trading venue. That requirement
doesshall not apply to-:

1.(a) any derivative contract that is already subject to the access obligations under
Article 8 of Regulation (EU) No 648/2012-;

(b) exchange-traded derivatives.

A trading venue is not bound by this Article if it is connected by close links to a CCP
which has given notification that it is availing of the transitional arrangements under
Acrticle 35(5).

2. A request to access a trading venue by a CCP shall be formally submitted to a
trading venue, its relevant competent authority and the competent authority of the CCP.

3. The trading venue shaII prowde a written response to the CCP within three
months ia-the .
s»emen%hs—m—thee&seef—e*ehaege—tmded—de#wa%wes—elther permlttlng access under
the condition that the relevant competent authority has granted access pursuant to
paragraph 4, or denying access. The trading venue may deny access only under the
conditions specified gnderpursuant to paragraph 6, point (a). When access is denied,
the trading venue shall provide full reasons in its written response and ferm-forward

that written response to its competent authority-ir-witing-ef-the-deeiston.. Where the
CCP is established in a different Member State tethan the trading venue, the trading

venue shall also previde-suech-notification-and-reasoningforward that written response
to the competent authority of the CCP. The trading venue shall makeprovide access

pessible within three months of providing a positive response to the access request.
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4——The competent authority of the trading venue or that of the CCP shall grant a
CCP access to a trading venue only where such access:

b)4.  would not threaten the smooth and orderly functioning of the markets, in
particular due to liquidity fragmentation, and where the trading venue has put in place
adequate mechamsms to prevent such fragmentatlon or would not adversely Mothng

If a competent authority denies access it shall issue its decision within two months
following receipt of the request referred to in paragraph 2 and provide full reasons to
the other competent authority, the trading venue and the CCP including the evidence
on which its decision is based.
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0. [DELETED]

6. ESMA shall develop draft regulatory technical standards to specify:

@ the specific conditions under which an access request may be denied by a
trading venue, including conditions based on the anticipated volume of
transactions, the number of users, arrangements for managing operational risk
and complexity or other factors creating significant undue risks;

(b) the conditions under which access shall be granted, including confidentiality of
information provided regarding financial instruments during the development
phase and the non-discriminatory and trans- parent basis as regards fees related
to access;

(© the conditions under which granting access will threaten the smooth and orderly
functioning of the markets, or would adversely affect systemic risk;

(d) the procedure for making a notification under paragraph 5, including further
specifications for calculation of the notional amount and the method by which
ESMA may verify the calculation of the volumes and approve the opt-out.

ESMA shall submit those draft regulatory technical standards to the Commission by 3
July 2015.

Power is delegated to the Commission to adopt the regulatory technical standards
referred to in the first subparagraph in accordance with Articles 10 to 14 of Regulation
(EVU) No 1095/2010.

Article 37

Non-discriminatory access to and obligation to licence benchmarks

1. Where the value of any financial instrument is calculated by reference to a
benchmark, a person with proprietary rights to the benchmark shall ensure that CCPs
and trading venues are permitted, for the purposes of trading and clearing, non-
discriminatory access to:

@ relevant price and data feeds and information on the composition, methodology
and pricing of that benchmark for the purposes of clearing and trading; and

(b) licences.

A licence including access to information shall be granted on a fair, reasonable and
non-discriminatory basis within three months following the request by a CCP or a
trading venue.
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Access shall be given at a reasonable commercial price taking into account the price at
which access to the benchmark is granted or the intellectual property rights are licensed
on equivalent terms to another CCP, trading venues or any related persons for the
purposes of clearing and trading. Different prices can be charged to different CCPs,
trading venues or any related persons only where objectively justified having regard to
reasonable commercial grounds such as the quantity, scope or field of use demanded.

2. Where a new benchmark is developed after » M1 3 January 2018 <« the
obligation to licence starts no later than 30 months after a financial instrument
referencing that benchmark commenced trading or was admitted to trading. Where a
person with proprietary rights to a new benchmark owns an existing benchmark, that
person shall establish that compared to any such existing benchmark the new
benchmark meets the following cumulative criteria:

@ the new benchmark is not a mere copy or adaptation of any such existing
benchmark and the methodology, including the underlying data, of the new
benchmark is meaningfully different from any such existing benchmark; and

(b)  the new benchmark is not a substitute for any such existing benchmark.

This paragraph shall be without prejudice to the application of competition rules and,
in particular, Article 101 and 102 TFEU.

3. No CCP, trading venue or related entity may enter into an agreement with any
provider of a benchmark the effect of which would be either:

@ to prevent any other CCP or trading venue from obtaining access to such
information or rights as referred to in paragraph 1; or

(b) to prevent any other CCP or trading venue from obtaining access to such a
licence, as referred to in paragraph 1.

4. ESMA shall develop draft regulatory technical standards to specify:

€)) the information through licensing to be made available under paragraph 1(a) for
the sole use of the CCP or trading venue;

(b) other conditions under which access is granted, including confidentiality of
information provided;

(© the standards guiding how a benchmark may be proven to be new in accordance
with paragraph 2(a) and (b).

ESMA shall submit those draft regulatory technical standards to the Commission by 3
July 2015.

Power is delegated to the Commission to adopt the regulatory technical standards
referred to in the first subparagraph in accordance with Articles 10 to 14 of Regulation
(EU) No 1095/2010.
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Article 38

Access for third-country CCPs and trading venues

1. A trading venue established in a third country may request access to a CCP
established in the Union only if the Commission has adopted a decision in accordance
with Article 28(4) relating to that third country.

A CCP established in a third country may request access to a trading venue in the Union
subject to that CCP being recognised under Article 25 of Regulation (EU) No 648/2012-.

1. CCPs and trading venues established in third countries shall only be permitted
to make use of the access rights referred to in Articles 35 te-36and 36 with regard to
financial instruments covered by those Articles and provided that the Commission has
adopted a decision in accordance with paragraph 3 of this Article, determining that the
legal and supervisory framework of the third country is considered to provide for an
effective equivalent system for permitting CCPs and trading venues authorised under
foreign regimes access to CCPs and trading venues established in that third country.

2. CCPs and trading venues established in third countries may only request a
licence and the access rights in accordance with Article 37 provided that the
Commission has adopted a decision in accordance with paragraph 3 of this Article that
the legal and supervisory framework of that third country is considered to provide for
an effective equivalent system under which CCPs and trading venues authorised in
foreign jurisdictions are permitted access on a fair reasonable and non-discriminatory
basis to:

@ relevant price and data feeds and information of composition, methodology and
pricing of benchmarks for the purposes of clearing and trading; and

(b) licences,
from persons with proprietary rights to benchmarks established in that third country.

3. The Commission may, in accordance with the examination procedure referred
to in Article 51, adopt decisions determining that the legal and supervisory framework
of a third country ensures that a trading venue and CCP authorised in that third country
complies with legally binding requirements which are equivalent to the requirements
referred to in paragraph 2 of this Article and which are subject to effective supervision
and enforcement in that third country.

The legal and supervisory framework of a third country is considered equivalent where
that framework fulfils all the following conditions:

@ trading venues in that third country are subject to authorisation and to effective
supervision and enforcement on an ongoing basis;

(b) it provides for an effective equivalent system for permitting CCPs and trading
venues authorised under foreign regimes access to CCPs and trading venues
established in that third country;



02014R0600 — EN — 01.01.2022 — 005.003 — 83

(© the legal and supervisory framework of that third country provides for an
effective equivalent system under which CCPs and trading venues authorised in
foreign jurisdictions are permitted access on a fair reasonable and non
discriminatory basis to:

Q) relevant price and data feeds and information of composition,
methodology and pricing of benchmarks for the purposes of clearing and
trading; and

(i) licences,
from persons with proprietary rights to benchmarks established in that third country.
VM3

TITLE Vla

ESMA POWERS AND COMPETENCES

CHAPTER 1

Competences and procedures

Article 38a

Exercise of ESMA’s powers

The powers conferred on ESMA or any official of or other person authorised by ESMA
by Articles 38b to 38e shall not be used to require the disclosure of information or
documents which are subject to legal privilege.

Article 38b

Request for information

1. ESMA may by simple request or by decision require the following persons to
provide all information to enable ESMA to carry out its duties under this Regulation:

@ an APA, a CTP, an ARM, where they are supervised by ESMA, and an
investment firm or a market operator operating a trading venue to operate the
data reporting services of an APA, a CTP or an ARM, and the persons that
control them or are controlled by them;

(b) the managers of the persons referred to in point (a);

(c) the auditors and advisors of the persons referred to in point (a);

2. Any simple request for information referred to in paragraph 1 shall:
@ refer to this Article as the legal basis of that request;

(b) state the purpose of the request;
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(© specify the information required,;
(d) include a time limit within which the information is to be provided;

(e include a statement that there is no obligation on the person from whom the
information is requested to provide that information but that in the event of a
voluntary reply to the request, the information provided must not be incorrect
or misleading;

()] indicate the amount of the fine to be imposed in accordance with Article 38h
where the information provided is incorrect or misleading.

3. When requiring to supply information under paragraph 1 by decision, ESMA
shall:

@ refer to this Article as the legal basis of that request;

(b) state the purpose of the request;

(© specify the information required,;

(d)  setatime limit within which the information is to be provided;

(e) indicate the periodic penalty payments provided for in Article 38i where the
production of the required information is incomplete;

()] indicate the fine provided for in Article 38h, where the answers to questions
asked are incorrect or misleading;

(9) indicate the right to appeal the decision before ESMA’s Board of Appeal and to
have the decision reviewed by the Court of Justice of the European Union (Court
of Justice) in accordance with Articles 60 and 61 of Regulation (EU) No
1095/2010.

4. The persons referred to in paragraph 1 or their representatives and, in the case
of legal persons or associations having no legal personality, the persons authorised to
represent them by law or by their statutes shall supply the information requested.
Lawyers duly authorised to act may supply the information on behalf of their clients.
The latter shall remain fully responsible if the information supplied is incomplete,
incorrect or misleading.

5. ESMA shall, without undue delay, send a copy of the simple request or of its
decision to the competent authority of the Member State of the persons referred to in
paragraph 1.

Article 38c
General investigations

1. In order to carry out its duties under this Regulation, ESMA may conduct
necessary investigations of persons referred to in Article 38b(1). To that end, the
officials and other persons authorised by ESMA shall be empowered to:
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€)) examine any records, data, procedures and any other material relevant to the
execution of its tasks irrespective of the medium on which they are stored,

(b) take or obtain certified copies of or extracts from such records, data, procedures
and other material;

(© summon and ask any person referred to in Article 38b(1) or their representatives
or staff for oral or written explanations on facts or documents relating to the
subject matter and purpose of the inspection and to record the answers;

(d) interview any other natural or legal person who consents to be interviewed for
the purpose of collecting information relating to the subject matter of an
investigation;

(e) request records of telephone and data traffic.

2. The officials and other persons authorised by ESMA for the purposes of the
investigations referred to in paragraph 1 shall exercise their powers upon production of
a written authorisation specifying the subject matter and purpose of the investigation.
That authorisation shall also indicate the periodic penalty payments provided for in
Acrticle 38i where the production of the required records, data, procedures or any other
material, or the answers to questions asked to persons referred to in Article 38b(1) are
not provided or are incomplete, and the fines provided for in Article 38h, where the
answers to questions asked to persons referred to in Article 38b(1) are incorrect or
misleading.

3. The persons referred to in Article 38b(1) are required to submit to investigations
launched on the basis of a decision of ESMA. The decision shall specify the subject
matter and purpose of the investigation, the periodic penalty payments provided for in
Article 38i, the legal remedies available under Regulation (EU) No 1095/2010 and the
right to have the decision reviewed by the Court of Justice.

4. In good time before an investigation referred to in paragraph 1, ESMA shall
inform the competent authority of the Member State where the investigation is to be
carried out of the investigation and of the identity of the authorised persons. Officials
of the competent authority concerned shall, upon the request of ESMA, assist those
authorised persons in carrying out their duties. Officials of the competent authority
concerned may also attend the investigations upon request.

5. If a request for records of telephone or data traffic referred to in point (e) of
paragraph 1 requires authorisation from a judicial authority according to applicable
national law, such authorisation shall be applied for. Such authorisation may also be
applied for as a precautionary measure.

6. Where a national judicial authority receives an application for the authorisation
of a request for records of telephone or data traffic referred to in point (e) of paragraph
1, that authority shall verify the following:

@ the decision adopted by ESMA referred to in paragraph 3 is authentic;

(b) any measures to be taken are proportionate and not arbitrary or excessive.
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For the purposes of point (b), the national judicial authority may ask ESMA for detailed
explanations, in particular relating to the grounds ESMA has for suspecting that an
infringement of this Regulation has taken place and the seriousness of the suspected
infringement and the nature of the involvement of the person subject to the coercive
measures. However, the national judicial authority shall not review the necessity for the
investigation or demand that it be provided with the information on ESMA’s file. The
lawfulness of ESMA’s decision shall be subject to review only by the Court of Justice
following the procedure set out in Regulation (EU) No 1095/2010.

Article 38d
On-site inspections

1. In order to carry out its duties under this Regulation, ESMA may conduct all
necessary on-site inspections at any business premises of the persons referred to in
Article 38b(1).

2. The officials and other persons authorised by ESMA to conduct an on-site
inspection may enter any business premises of the persons subject to an investigation
decision adopted by ESMA and shall have all the powers stipulated in Article 38b(1).
They shall also have the power to seal any business premises and books or records for
the period of, and to the extent necessary for, the inspection.

3. In sufficient time before the inspection, ESMA shall give notice of the
inspection to the competent authority of the Member State where the inspection is to be
conducted. Where the proper conduct and efficiency of the inspection so require,
ESMA, after informing the relevant competent authority, may carry out the on-site
inspection without prior notice. Inspections in accordance with this Article shall be
conducted provided that the relevant competent authority has confirmed that it does not
object to those inspections.

4. The officials and other persons authorised by ESMA to conduct an on-site
inspection shall exercise their powers upon production of a written authorisation
specifying the subject matter and purpose of the inspection and the periodic penalty
payments provided for in Article 38i where the persons concerned do not submit to the
inspection.

5. The persons referred to in Article 38b(1) shall submit to on-site inspections
ordered by decision of ESMA. The decision shall specify the subject matter and purpose
of the inspection, appoint the date on which it is to begin and indicate the periodic
penalty payments provided for in Article 38i, the legal remedies available under
Regulation (EU) No 1095/2010 as well as the right to have the decision reviewed by
the Court of Justice.

6. Officials of, as well as those authorised or appointed by, the competent authority
of the Member State where the inspection is to be conducted shall, at the request of
ESMA, actively assist the officials and other persons authorised by ESMA. Officials of
the competent authority of the Member State concerned may also attend the on-site
inspections.
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7. ESMA may also require competent authorities to carry out specific
investigatory tasks and on-site inspections as provided for in this Article and in Article
38b(1) on its behalf.

8. Where the officials and other accompanying persons authorised by ESMA find
that a person opposes an inspection ordered pursuant to this Article, the competent
authority of the Member State concerned shall afford them the necessary assistance,
requesting, where appropriate, the assistance of the police or of an equivalent
enforcement authority, so as to enable them to conduct their on-site inspection.

9. If the on-site inspection provided for in paragraph 1 or the assistance provided
for in paragraph 7 requires authorisation by a judicial authority according to national
law, such authorisation shall be applied for. Such authorisation may also be applied for
as a precautionary measure.

10.  Where a national judicial authority receives an application for the authorisation
of an on-site inspection provided for in paragraph 1 or the assistance provided for in
paragraph 7, that authority shall verify the following:

@) the decision adopted by ESMA referred to in paragraph 5 is authentic;
(b) any measures to be taken are proportionate and not arbitrary or excessive.

For the purposes of point (b), the national judicial authority may ask ESMA for detailed
explanations, in particular relating to the grounds ESMA has for suspecting that an
infringement of this Regulation has taken place and the seriousness of the suspected
infringement and the nature of the involvement of the person subject to the coercive
measures. However, the national judicial authority shall not review the necessity for the
investigation or demand that it be provided with the information on ESMA’s file. The
lawfulness of ESMA’s decision shall be subject to review only by the Court of Justice
following the procedure set out in Regulation (EU) No 1095/2010.

Article 38e

Exchange of information

ESMA and the competent authorities shall, without undue delay, provide each other
with the information required for the purposes of carrying out their duties under this
Regulation.

Article 38f

Professional secrecy

The obligation of professional secrecy referred to in Article 76 of Directive 2014/65/EU
shall apply to ESMA and all persons who work or who have worked for ESMA or for
any other person to whom ESMA has delegated tasks, including auditors and experts
contracted by ESMA.
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1.

Article 38g

Supervisory measures by ESMA
Where ESMA finds that a person listed in peint-{a}-ef-Article 38b(1}), point (a)

has eemmitted-enenot complied with any of the infringements-efrequirements provided
ferlaid down in Article 20, 21, 22, 22a, Article 22b or 26, or Title 1Va, it shall take one
or more of the following actions:

(@)
(b)

(©)
2.

adopt a decision requiring the person to bring the infringement to an end,;

adopt a decision imposing fines or periodic penalty payments pursuant to
Articles 38h and 38i;

issue public notices.

When taking the actions referred to in paragraph 1, ESMA shall take into

account the nature and seriousness of the infringement, having regard to the following

criteria:

(a)
(b)

(©)
(d)
(€)

(f)
(@)

(h)

(i)

)

3.

the duration and frequency of the infringement;

whether financial crime has been occasioned, facilitated or otherwise
attributable to the infringement;

whether the infringement has been committed intentionally or negligently;

the degree of responsibility of the person responsible for the infringement;

the financial strength of the person responsible for the infringement, as indicated
by the total turnover of the responsible legal person or the annual income and
net assets of the responsible natural person;

the impact of the infringement on investors’ interests;

the importance of the profits gained, losses avoided by the person responsible
for the infringement or the losses for third parties derived from the infringement,

insofar as they can be determined,

the level of cooperation of the person responsible for the infringement with
ESMA, without prejudice to the need to ensure disgorgement of profits gained
or losses avoided by that person;

previous infringements by the person responsible for the infringement;

measures taken after the infringement by the person responsible for the
infringement to prevent its repetition.

Without undue delay, ESMA shall notify any action taken pursuant to paragraph

1 to the person responsible for the infringement, and shall communicate it to the
competent authorities of the Member States and to the Commission. It shall publicly
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disclose any such action on its website within 10 working days from the date when it
was taken.

The disclosure to the public referred to in the first subparagraph shall include the
following:

@ a statement affirming the right of the person responsible for the infringement to
appeal the decision;

(b) where relevant, a statement affirming that an appeal has been lodged and
specifying that such an appeal does not have suspensive effect;

(© a statement asserting that it is possible for ESMA’s Board of Appeal to suspend
the application of the contested decision in accordance with Article 60(3) of
Regulation (EU) No 1095/2010.

CHAPTER 2

Administrative sanctions and other administrative measures

Article 38h
Fines

1. Where ESMA,, in accordance with Article 38k(5), ESMA-finds that anya person
listed in Article 38b(1), point (a), has; intentionally or negligently—committed-one-of
the-tafringements- not complied with any of the requirements provided for_in Article
22, 22a, Article 22b or 26, or in Title 1Va, it shall adopt a decision imposing a fine in
accordance with paragraph 2 of this Article.

An infringement shall be considered to have been committed intentionally if ESMA
finds objective factors which demonstrate that a person acted deliberately to commit
the infringement.

2. The maximum amount of the fine referred to in paragraph 1 shall be EUR 200
000 or, in the Member States whose currency is not the euro, the corresponding value
in the national currency.

3. When determining the level of a fine pursuant to paragraph 1, ESMA shall take
into account the criteria set out in Article 38g(2).

Article 38i
Periodic penalty payments
1. ESMA shall, by decision, impose periodic penalty payments in order to compel:

@ a person to put an end to an infringement in accordance with a decision taken
pursuant to point (a) of Article 38g(1);
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(b) a person referred to in Article 38b(1):

Q) to supply complete information which has been requested by a decision
pursuant to Article 38b;

(i) to submit to an investigation and in particular to produce complete
records, data, procedures or any other material required and to complete
and correct other information provided in an investigation launched by
a decision pursuant to Article 38c;

(ifi)  to submit to an on-site inspection ordered by a decision taken pursuant
to Article 38d.

2. A periodic penalty payment shall be effective and proportionate. The periodic
penalty payment shall be imposed for each day of delay.

3. Notwithstanding paragraph 2, the amount of the periodic penalty payments shall
be 3 % of the average daily turnover in the preceding business year, or, in the case of
natural persons, 2 % of the average daily income in the preceding calendar year. It shall
be calculated from the date stipulated in the decision imposing the periodic penalty
payment.

4. A periodic penalty payment shall be imposed for a maximum period of six
months following the notification of ESMA’s decision. Following the end of the period,
ESMA shall review the measure.

Article 38j

Disclosure, nature, enforcement and allocation of fines and periodic penalty payments

1. ESMA shall disclose to the public every fine and periodic penalty payment that
has been imposed pursuant to Articles 38h and 38i unless such disclosure to the public
would seriously jeopardise the financial markets or cause disproportionate damage to
the parties involved. Such disclosure shall not contain personal data within the meaning
of Regulation (EU) 2018/1725 of the European Parliament and of the Council (%).

2. Fines and periodic penalty payments imposed pursuant to Articles 38h and 38i
shall be of an administrative nature.

3. Where ESMA decides to impose no fines or penalty payments, it shall inform
the European Parliament, the Council, the Commission, and the competent authorities
of the Member State concerned accordingly and shall set out the reasons for its decision.

4. Fines and periodic penalty payments imposed pursuant to Articles 38h and 38i
shall be enforceable.

() Regulation (EU) 2018/1725 of the European Parliament and of the Council of 23 October 2018 on the
protection of natural persons with regard to the processing of personal data by the Union institutions, bodies,
offices and agencies and on the free movement of such data, and repealing Regulation (EC) No 45/2001 and
Decision No 1247/2002/EC (OJ L 295, 21.11.2018, p. 39).
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Enforcement shall be governed by the rules of procedure in force in the Member State
in the territory of which it is carried out.

5. The amounts of the fines and periodic penalty payments shall be allocated to
the general budget of the European Union.

Article 38k

Procedural rules for taking supervisory measures and imposing fines

1. Where, in carrying out its duties under this Regulation, ESMA finds that there
are serious indications of the possible existence of facts liable to constitute one or more
of the infringements of the requirements provided for in Title IVa, ESMA shall appoint
an independent investigation officer within ESMA to investigate the matter. The
appointed officer shall not be involved or have been directly or indirectly involved in
the supervision or the authorisation process of the data reporting services provider
concerned and shall perform its functions independently from ESMA.

2. The investigation officer referred to in paragraph 1 shall investigate the alleged
infringements, taking into account any comments submitted by the persons who are
subject to the investigations, and shall submit a complete file with his or her findings
to ESMA.

3. In order to carry out his or her tasks, the investigation officer may exercise the
power to request information in accordance with Article 38b and to conduct
investigations and on-site inspections in accordance with Articles 38c and 38d.

4. Where carrying out his or her tasks, the investigation officer shall have access
to all documents and information gathered by ESMA in its supervisory activities.

5. Upon completion of his or her investigation and before submitting the file with
his or her findings to ESMA, the investigation officer shall give the persons subject to
the investigations the opportunity to be heard on the matters being investigated. The
investigation officer shall base his or her findings only on facts on which the persons
concerned have had the opportunity to comment.

6. The rights of the defence of the persons subject to the investigation shall be fully
respected during investigations under this Acrticle.

7. When submitting the file with his or her findings to ESMA, the investigation
officer shall notify the persons who are subject to the investigation. The persons subject
to the investigations shall be entitled to have access to the file, subject to the legitimate
interest of other persons in the protection of their business secrets. The right of access
to the file shall not extend to confidential information affecting third parties.

8. On the basis of the file containing the investigation officer’s findings and, when
requested by the persons subject to the investigation, after having heard those persons
in accordance with Article 381, ESMA shall decide if one or more of the infringements
of the requirements provided for in Title IVa have been committed by the persons
subject to the investigation and, in such a case, shall take a supervisory measure in
accordance with Article 38g.
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9. The investigation officer shall not participate in ESMA’s deliberations or in any
other way intervene in ESMA’s decision-making process.

10.  The Commission shall adopt delegated acts in accordance with Article 50 by 1
October 2021 to further specify the rules of procedure for the exercise of the power to
impose fines or periodic penalty payments, including provisions on the rights of the
defence, temporal provisions, and the collection of fines or periodic penalty payments,
and the limitation periods for the imposition and enforcement of fines and periodic
penalty payments.

11. ESMA shall refer matters for criminal prosecution to the relevant national
authorities where, in carrying out its duties under this Regulation, it finds that there are
serious indications of the possible existence of facts liable to constitute a criminal
offence. In addition, ESMA shall refrain from imposing fines or periodic penalty
payments where a prior acquittal or conviction arising from identical fact or facts which
are substantially the same has already acquired the force of res judicata as the result of
criminal proceedings under national law.

Article 38l

Hearing of the persons concerned

1. Before taking any decision pursuant to Articles 38g, 38h and 38i, ESMA shall
give the persons subject to the proceedings the opportunity to be heard on its findings.
ESMA shall base its decisions only on findings on which the persons subject to the
proceedings have had an opportunity to comment.

The first subparagraph shall not apply if urgent action is needed in order to prevent
significant and imminent damage to the financial system. In such a case ESMA may
adopt an interim decision and shall give the persons concerned the opportunity to be
heard as soon as possible after taking its decision.

2. The rights of the defence of the persons subject to investigations shall be fully
respected in the proceedings. They shall be entitled to have access to ESMA’s file,
subject to the legitimate interest of other persons in the protection of their business
secrets. The right of access to the file shall not extend to confidential information or
ESMA'’s internal preparatory documents.

Article 38m
Review by the Court of Justice
The Court of Justice shall have unlimited jurisdiction to review decisions whereby

ESMA has imposed a fine or a periodic penalty payment. It may annul, reduce or
increase the fine or periodic penalty payment imposed.
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Article 38n

Authorisation and supervisory fees

1. ESMA shall charge fees to the data reporting services providers in accordance
with this Regulation and in accordance with the delegated acts adopted pursuant to
paragraph 3 of this Article. Those fees shall fully cover ESMA’s necessary expenditure
relating to the authorisation and supervision of data reporting services providers and
the reimbursement of any costs that the competent authorities may incur carrying out
work pursuant to this Regulation, in particular as a result of any delegation of tasks in
accordance with Article 38o0.

2. The amount of an individual fee charged to a particular data reporting services
provider shall cover all administrative costs incurred by ESMA for the authorisation
and supervisory activities relating to that provider. It shall be proportionate to the
turnover of the data reporting services provider.

3. The Commission shall adopt a delegated act in accordance with Article 50
supplementing this Regulation by 1 October 2021 to specify the type of fees, the matters
for which fees are due, the amount of the fees and the manner in which they are to be
paid.

Article 380

Delegation of tasks by ESMA to competent authorities

1. Where necessary for the proper performance of a supervisory task, ESMA may
delegate specific supervisory tasks to the competent authority of a Member State in
accordance with the guidelines issued by ESMA pursuant to Article 16 of Regulation
(EU) No 1095/2010. Such specific supervisory tasks may, in particular, include the
power to carry out requests for information in accordance with Article 38b and to
conduct investigations and on-site inspections in accordance with Article 38c and
Article 38d.

2. Prior to delegation of a task, ESMA shall consult the relevant competent
authority about:

@ the scope of the task to be delegated,;
(b) the timetable for the performance of the task; and
(c) the transmission of necessary information by and to ESMA.

3. In accordance with the delegated act adopted pursuant to Article 38n(3), ESMA
shall reimburse a competent authority for costs incurred as a result of carrying out
delegated tasks.

4. ESMA shall review the decision referred to in paragraph 1 at appropriate
intervals. A delegation may be revoked at any time.

5. A delegation of tasks shall not affect the responsibility of ESMA nor limit
ESMA'’s ability to conduct and oversee the delegated activity.



02014R0600 — EN — 01.01.2022 — 005.003 — 94

TITLE VII

SUPERVISORY MEASURES ON PRODUCT INTERVENTION AND POSITIONS

CHAPTER 1

Product monitoring and intervention

Article 39

Market monitoring

1. In accordance with Article 9(2) of Regulation (EU) No 1095/2010, ESMA shall
monitor the market for financial instruments which are marketed, distributed or sold in
the Union.

2. In accordance with Article 9(2) of Regulation (EU) No 1093/2010, EBA shall
monitor the market for structured deposits which are marketed, distributed or sold in
the Union.

3. Competent authorities shall monitor the market for financial instruments and
structured deposits which are marketed, distributed or sold in or from their Member
State.

Article 39a

Ban on payment for forwarding client orders for execution

Investment firms acting on behalf of clients shall not receive any fee or commission or
non-monetary benefits from any third party for forwarding client orders to any third
party for their execution.

The first subparagraph shall not apply to fees, commissions or non-monetary benefits
related to the forwarding of professional clients’ orders for execution, where permitted
under the approved and public tariff structure of a requlated market or MTF.

Article 40

ESMA temporary intervention powers

1. In accordance with Article 9(5) of Regulation (EU) No 1095/2010, ESMA may,
where the conditions in paragraphs 2 and 3 are fulfilled, temporarily prohibit or restrict
in the Union:

@ the marketing, distribution or sale of certain financial instruments or financial
instruments with certain specified features; or

(b) a type of financial activity or practice.
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A prohibition or restriction may apply in circumstances, or be subject to exceptions,
specified by ESMA.

2. ESMA shall take a decision under paragraph 1 only if all of the following
conditions are fulfilled:

@ the proposed action addresses a significant investor protection concern or a
threat to the orderly functioning and integrity of financial markets or commodity
markets or to the stability of the whole or part of the financial system in the
Union;

(b) regulatory requirements under Union law that are applicable to the relevant
financial instrument or activity do not address the threat;

(© a competent authority or competent authorities have not taken action to address
the threat or the actions that have been taken do not adequately address the threat.

Where the conditions set out in the first subparagraph are fulfilled, ESMA may impose
the prohibition or restriction referred to in paragraph 1 on a precautionary basis before
a financial instrument has been marketed, distributed or sold to clients.

3. When taking action under this Article, ESMA shall ensure that the action:

@ does not have a detrimental effect on the efficiency of financial markets or on
investors that is disproportionate to the benefits of the action;

(b) does not create a risk of regulatory arbitrage, and

(©) has been taken after consulting the public bodies competent for the oversight,
administration and regulation of physical agricultural markets under Regulation
(EC) No 1234/2007, where the measure relates to agricultural commaodities
derivatives.

Where a competent authority or competent authorities have taken a measure under
Article 42, ESMA may take any of the measures referred to in paragraph 1 without
issuing the opinion provided for in Article 43.

4. Before deciding to take any action under this Article, ESMA shall notify
competent authorities of the action it proposes.

5. ESMA shall publish on its website notice of any decision to take any action
under this Article. The notice shall specify details of the prohibition or restriction and
specify a time after the publication of the notice from which the measures will take
effect. A prohibition or restriction shall only apply to action taken after the measures
take effect.

6. ESMA shall review a prohibition or restriction imposed under paragraph 1 at
appropriate intervals, and at least every six months. Following at least two consecutive
renewals and based on proper analysis in order to assess the impact on the consumer,
ESMA may decide on the annual renewal of the prohibition or restriction.
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7. Action adopted by ESMA under this Article shall prevail over any previous
action taken by a competent authority.

8. The Commission shall adopt delegated acts in accordance with Article 50
specifying criteria and factors to be taken into account by ESMA in determining when
there is a significant investor protection concern or a threat to the orderly functioning
and integrity of financial markets or commodity markets or to the stability of the whole
or part of the financial system of the Union referred to in paragraph 2(a).

Those criteria and factors shall include:

@) the degree of complexity of a financial instrument and the relation to the type
of client to whom it is marketed and sold;

(b) the size or the notional value of an issuance of financial instruments;
(© the degree of innovation of a financial instrument, an activity or a practice;

(d) the leverage a financial instrument or practice provides.

Article 41

EBA temporary intervention powers

1. In accordance with Article 9(5) of Regulation (EU) No 1093/2010, EBA may
where the conditions in paragraphs 2 and 3 are fulfilled, temporarily prohibit or restrict
in the Union:

@ the marketing, distribution or sale of certain structured deposits or structured
deposits with certain specified features; or

(b) a type of financial activity or practice.

A prohibition or restriction may apply in circumstances, or be subject to exceptions,
specified by EBA.

2. EBA shall take a decision under paragraph 1 only if all of the following
conditions are fulfilled:

@ the proposed action addresses a significant investor protection concern or a
threat to the orderly functioning and integrity of financial markets or to the
stability of the whole or part of the financial system in the Union;

(b) regulatory requirements under Union law that are applicable to the relevant
structured deposit or activity do not address the threat;

(© a competent authority or competent authorities have not taken action to address
the threat or the actions that have been taken do not adequately address the threat.
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Where the conditions set out in the first subparagraph are fulfilled, EBA may impose
the prohibition or restriction referred to in paragraph 1 on a precautionary basis before
a structured deposit has been marketed, distributed or sold to clients.

3. When taking action under this Article, EBA shall ensure that the action:

@ does not have a detrimental effect on the efficiency of financial markets or on
investors that is disproportionate to the benefits of the action; and

(b) does not create a risk of regulatory arbitrage.

Where a competent authority or competent authorities have taken a measure under
Article 42, EBA may take any of the measures referred to in paragraph 1 without issuing
the opinion provided for in Article 43.

4. Before deciding to take any action under this Article, EBA shall notify
competent authorities of the action it proposes.

5. EBA shall publish on its website notice of any decision to take any action under
this Article. The notice shall specify details of the prohibition or restriction and specify
a time after the publication of the notice from which the measures will take effect. A
prohibition or restriction shall only apply to action taken after the measures take effect.

6. EBA shall review a prohibition or restriction imposed under paragraph 1 at
appropriate intervals, and at least every six months. Following at least two consecutive
renewals and based on proper analysis in order to assess the impact on the consumer,
EBA may decide on the annual renewal of the prohibition or restriction.

7. Action adopted by EBA under this Article shall prevail over any previous action
taken by a competent authority.

8. The Commission shall adopt delegated acts in accordance with Article 50 to
specify criteria and factors to be taken into account by EBA in determining when there
IS a significant investor protection concern or a threat to the orderly functioning and
integrity of financial markets and to the stability of the whole or part of the financial
system of the Union referred to in paragraph 2(a).

Those criteria and factors shall include:

@ the degree of complexity of a structured deposit and the relation to the type of
client to whom it is marketed and sold;

(b) the size or the notional value of an issuance of structured deposits;
(c) the degree of innovation of a structured deposit, an activity or a practice;

(d) the leverage a structured deposit or practice provides.
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Article 42

Product intervention by competent authorities

1. A competent authority may prohibit or restrict the following in or from that

Member State:

@) the marketing, distribution or sale of certain financial instruments or structured
deposits or financial instruments or structured deposits with certain specified
features; or

(b) a type of financial activity or practice.

2. A competent authority may take the action referred to in paragraph 1 if it is

satisfied on reasonable grounds that:
€)) either
Q) a financial instrument, structured deposit or activity or practice gives
rise to significant investor protection concerns or poses a threat to the
orderly functioning and integrity of financial markets or commodity
markets or to the stability of whole or part of the financial system within
at least one Member State; or

(i) aderivative has a detrimental effect on the price formation mechanism
in the underlying market;

(b) existing regulatory requirements under Union law applicable to the financial
instrument, structured deposit or activity or practice do not sufficiently address
the risks referred to in point (a) and the issue would not be better addressed by
improved supervision or enforcement of existing requirements;

(© the action is proportionate taking into account the nature of the risks identified,
the level of sophistication of investors or market participants concerned and the
likely effect of the action on investors and market participants who may hold,
use or benefit from the financial instrument, structured deposit or activity or
practice;

(d) the competent authority has properly consulted competent authorities in other
Member States that may be significantly affected by the action;

(e) the action does not have a discriminatory effect on services or activities
provided from another Member State; and

() it has properly consulted public bodies competent for the oversight,

administration and regulation of physical agricultural markets under Regulation
(EC) No 1234/2007, where a financial instrument or activity or practice poses a
serious threat to the orderly functioning and integrity of the physical agricultural
market.

Where the conditions set out in the first subparagraph are fulfilled, the competent
authority may impose the prohibition or restriction referred to in paragraph 1 on a
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precautionary basis before a financial instrument or structured deposit has been
marketed, distributed or sold to clients.

A prohibition or restriction may apply in circumstances, or be subject to exceptions,
specified by the competent authority.

3. The competent authority shall not impose a prohibition or restriction under this
Avrticle unless, not less than one month before the measure is intended to take effect, it
has notified all other competent authorities and ESMA in writing or through another
medium agreed between the authorities the details of:

@ the financial instrument or activity or practice to which the proposed action
relates;

(b) the precise nature of the proposed prohibition or restriction and when it is
intended to take effect; and

(© the evidence upon which it has based its decision and upon which it is satisfied
that each of the conditions in paragraph 2 are met.

4. In exceptional cases where the competent authority deems it necessary to take
urgent action under this Article in order to prevent detriment arising from the financial
instruments, structured deposits, practices or activities referred to in paragraph 1, the
competent authority may take action on a provisional basis with no less than 24 hours’
written notice, before the measure is intended to take effect, to all other competent
authorities and ESMA or, for structured deposits, EBA, provided that all the criteria in
this Article are met and that, in addition, it is clearly established that a one month
notification period would not adequately address the specific concern or threat. The
competent authority shall not take action on a provisional basis for a period exceeding
three months.

5. The competent authority shall publish on its website notice of any decision to
impose any prohibition or restriction referred to in paragraph 1. The notice shall specify
details of the prohibition or restriction, a time after the publication of the notice from
which the measures will take effect and the evidence upon which it is satisfied each of
the conditions in paragraph 2 are met. The prohibition or restriction shall only apply in
relation to actions taken after the publication of the notice.

6. The competent authority shall revoke a prohibition or restriction if the
conditions in paragraph 2 no longer apply.

7. The Commission shall adopt delegated acts in accordance with Article 50
specifying criteria and factors to be taken into account by competent authorities in
determining when there is a significant investor protection concern or a threat to the
orderly functioning and integrity of financial markets or commodity markets or to the
stability of the of the financial system within at least one Member State referred to in
paragraph 2(a).

Those criteria and factors shall include:

@ the degree of complexity of a financial instrument or structured deposit and the
relation to the type of client to whom it is marketed, distributed and sold;
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(b) the degree of innovation of a financial instrument or structured deposit, an
activity or a practice;

(© the leverage a financial instrument or structured deposit or practice provides;

(d) in relation to the orderly functioning and integrity of financial markets or
commodity markets, the size or the notional value of an issuance of financial
instruments or structured deposits.

Article 43

Coordination by ESMA and EBA

1. ESMA or, for structured deposits, EBA shall perform a facilitation and
coordination role in relation to action taken by competent authorities under Article 42.
In particular ESMA or, for structured deposits, EBA shall ensure that action taken by a
competent authority is justified and proportionate and that where appropriate a
consistent approach is taken by competent authorities.

2. After receiving notification under Article 42 of any action that is to be imposed
under that Article, ESMA or, for structured deposits, EBA shall adopt an opinion on
whether the prohibition or restriction is justified and proportionate. If ESMA or, for
structured deposits, EBA considers that the taking of a measure by other competent
authorities is necessary to address the risk, it shall state this in its opinion. The opinion
shall be published on ESMA’s or, for structured deposits, EBA website.

3. Where a competent authority proposes to take, or takes, action contrary to an
opinion adopted by ESMA or EBA under paragraph 2 or declines to take action contrary
to such an opinion, it shall immediately publish on its website a notice fully explaining
its reasons for so doing.

CHAPTER 2

Positions

Article 44

Coordination of national position management measures and position limits by ESMA

1. ESMA shall perform a facilitation and coordination role in relation to measures
taken by competent authorities pursuant to Article 69(2)(0) and (p) of Directive
2014/65/EU. In particular, ESMA shall ensure that a consistent approach is taken by
competent authorities with regard to when those powers are exercised, the nature and
scope of the measures imposed, and the duration and follow-up of any measures.

2. After receiving notification of any measure under Article 79(5) of Directive
2014/65/EU, ESMA shall record the measure and the reasons therefor. In relation to
measures taken pursuant to Article 69(2)(0) or (p) of Directive 2014/65/EU, it shall
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maintain and publish on its website a database with summaries of the measures in force
including details of the person concerned, the applicable financial instruments, any
limits on the size of positions the persons can hold at all times, any exemptions thereto
granted in accordance with Article 57 of Directive 2014/65/EU, and the reasons therefor.

Article 45

Position management powers of ESMA

1. In accordance with Article 9(5) of Regulation (EU) No 1095/2010, ESMA shall,
where both conditions in paragraph 2 are satisfied, take one or more of the following
measures:

@) request from any person all relevant information regarding the size and purpose
of a position or exposure entered into via a derivative;

(b) after analysing the information obtained in accordance with point (a), require
any such person to reduce the size of or to eliminate the position or exposure in
accordance with the delegated act referred to in paragraph 10(b);

(© as a last resort, limit the ability of a person from entering into a commodity
derivative.

2. ESMA shall take a decision under paragraph 1 only if both of the following
conditions are fulfilled:

@ the measures listed in paragraph 1 address a threat to the orderly functioning
and integrity of financial markets, including commaodity derivative markets in
accordance with the objectives listed in Article 57(1) of Directive 2014/65/EU
and including in relation to delivery arrangements for physical commodities, or
to the stability of the whole or part of the financial system in the Union;

(b) a competent authority or competent authorities have not taken measures to
address the threat or the measures taken do not sufficiently address the threat;

ESMA shall perform its assessment of the fulfilment of the conditions referred to in
points (a) and (b) of the first subparagraph of this paragraph in accordance with the
criteria and factors provided for in the delegated act referred to in paragraph 10(a) of
this Article.

3. When taking measures referred to in paragraph 1 ESMA shall ensure that the
measure:

@ significantly addresses the threat to the orderly functioning and integrity of
financial markets, including commaodity derivative markets in accordance with
the objectives listed in Article 57(1) of Directive 2014/65/EU and including in
relation to delivery arrangements for physical commodities, or to the stability
of the whole or part of the financial system in the Union or significantly improve
the ability of competent authorities to monitor the threat as measured in
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accordance with the criteria and factors provided for in the delegated act
referred to in paragraph 10(a) of this Article;

(b) does not create a risk of regulatory arbitrage as measured in accordance with
paragraph 10(c) of this Article;

(© does not have any of the following detrimental effects on the efficiency of
financial markets that is disproportionate to the benefits of the measure:
reducing liquidity in those markets, restraining the conditions for reducing risks
directly related to the commercial activity of a non-financial counterparty, or
creating uncertainty for market participants.

ESMA shall consult the Agency for the Cooperation of Energy Regulators established
under Regulation (EC) No 713/2009 of the European Parliament and of the Council (%)
before taking any measures related to wholesale energy products.

ESMA shall consult the public bodies competent for the oversight, administration and
regulation of physical agricultural markets under Regulation (EC) No 1234/2007,
before taking any measure related to agricultural commodity derivatives.

4. Before deciding to undertake or renew any measure referred to in paragraph 1,
ESMA shall notify relevant competent authorities of the measure it proposes. In the
case of a request under points (a) or (b) of paragraph 1 the notification shall include the
identity of the person or persons to whom it was addressed and the details and reasons
therefor. In the event of a measure under paragraph 1(c) the notification shall include
details of the person concerned, the applicable financial instruments, the relevant
quantitative measures such as the maximum size of a position the person in question
can enter into, and the reasons therefor.

5. The notification shall be made not less than 24 hours before the measure is
intended to take effect or to be renewed. In exceptional circumstances, ESMA may
make the notification less than 24 hours before the measure is intended to take effect
where it is not possible to give 24 hours notice.

6. ESMA shall publish on its website notice of any decision to impose or renew
any measure referred to in paragraph 1(c). The notice shall include details on the person
concerned, the applicable financial instruments, the relevant quantitative measures such
as the maximum size of a position the person in question can enter into, and the reasons
therefor.

7. A measure referred to in paragraph 1(c) shall take effect when the notice is
published or at a time specified in the notice that is after its publication and shall only
apply to a transaction entered into after the measure takes effect.

8. ESMA shall review its measures referred to in paragraph 1(c) at appropriate
intervals and at least every three months. If a measure is not renewed after that three

() Regulation (EC) No 713/2009 of the European Parliament and of the Council of 13 July 2009 establishing an
Agency for the Cooperation of Energy Regulators (OJ L 211, 14.8.2009, p. 1).
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month period, it shall automatically expire. Paragraphs 2 to 8 shall also apply to a
renewal of measures.

9. A measure adopted by ESMA under this Article shall prevail over any previous
measure taken by a competent authority under Article 69(2)(o0) or (p) of Directive
2014/65/EU.

10.  The Commission shall adopt in accordance with Article 50 delegated acts to
specify criteria and factors to determine:

(@) the existence of a threat to the orderly functioning and integrity of financial
markets, including commodity derivative markets in accordance with the
objectives listed in Article 57(1) of Directive 2014/65/EU and including in
relation to delivery arrangements for physical commodities, or to the stability
of the whole or part of the financial system in the Union as referred to in
paragraph 2(a) taking account of the degree to which positions are used to hedge
positions in physical commodities or commodity contracts and the degree to
which prices in underlying markets are set by reference to the prices of
commodity derivatives;

(b) the appropriate reduction of a position or exposure entered into via a derivative
referred to in paragraph 1(b) of this Article;

(© the situations where a risk of regulatory arbitrage as referred to in paragraph 3(b)
of this Article could arise.

Those criteria and factors shall take into account the regulatory technical standards
referred to in Article 57(3) of Directive 2014/65/EU and shall differentiate between
situations where ESMA takes action because a competent authority has failed to act and
those where ESMA addresses an additional risk which the competent authority is not
able to sufficiently address pursuant to Article 69(2)(j) or (o) of Directive 2014/65/EU.

TITLE VI

PROVISION OF SERVICES AND PERFORMANCE OF ACTIVITIES BY THIRD-
COUNTRY FIRMS FOLLOWING AN EQUIVALENCE DECISION WITH OR

WITHOUT A BRANCH

Article 46

General provisions

1. A third-country firm may provide investment services or perform investment
activities with or without any ancillary services to eligible counterparties and to
professional clients within the meaning of Section | of Annex Il to Directive
2014/65/EU established throughout the Union without the establishment of a branch
where it is registered in the register of third-country firms kept by ESMA in accordance
with Article 47.
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2. ESMA shall register a third-country firm that has applied for the provision of
investment services or performance of activities throughout the Union in accordance
with paragraph 1 only where the following conditions are met:

€)) the Commission has adopted a decision in accordance with Article 47(1);

(b) the firm is authorised in the jurisdiction where its head office is established to
provide the investment services or activities to be provided in the Union and it
is subject to effective supervision and enforcement ensuring a full compliance
with the requirements applicable in that third country;

(© cooperation arrangements have been established pursuant to Article 47(2);

(d) the firm has established the necessary arrangements and procedures to report
the information set out in paragraph 6a.

3. Where a third-country firm is registered in accordance with this Article,
Member States shall not impose any additional requirements on the third-country firm
in respect of matters covered by this Regulation or by Directive 2014/65/EU and shall
not treat third-country firms more favourably than Union firms.

4. The third-country firm referred to in paragraph 1 shall submit its application to
ESMA after the adoption by the Commission of the decision referred to in Article 47
determining that the legal and supervisory framework of the third country in which the
third-country firm is authorised is equivalent to the requirements described in Article
47(1).

The applicant third-country firm shall provide ESMA with all information necessary
for its registration. Within 30 working days of receipt of the application, ESMA shall
assess whether the application is complete. If the application is not complete, ESMA
shall set a deadline by which the applicant third-country firm is to provide additional
information.

The registration decision shall be based on the conditions set out in paragraph 2.

Within 180 working days of the submission of a complete application, ESMA shall
inform the applicant third-country firm in writing with a fully reasoned explanation
whether the registration has been granted or refused.

Member States may allow third-country firms to provide investment services to, or to
perform investment activities together with ancillary services for, eligible
counterparties and professional clients within the meaning of Section | of Annex 1l to
Directive 2014/65/EU in their territories in accordance with national regimes where no
Commission decision in accordance with Article 47(1) has been adopted or where such
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a decision has been adopted but either is no longer in effect or does not cover the
services or activities concerned.

5. Third-country firms providing services in accordance with this Article shall
inform clients established in the Union, before the provision of any investment services,
that they are not allowed to provide services to clients other than eligible counterparties
and professional clients within the meaning of Section | of Annex Il to Directive
2014/65/EU and that they are not subject to supervision in the Union. They shall
indicate the name and the address of the competent authority responsible for
supervision in the third country.

The information in the first subparagraph shall be provided in writing and in a
prominent way.

Member States shall ensure that where an eligible counterparty or professional client
within the meaning of Section I of Annex Il to Directive 2014/65/EU established or
situated in the Union initiates at its own exclusive initiative the provision of an
investment service or activity by a third-country firm, this Article does not apply to the
provision of that service or activity by the third-country firm to that person, including
a relationship specifically related to the provision of that service or activity. Without
prejudice to intragroup relationships, where a third-country firm, including through an
entity acting on its behalf or having close links with such third-country firm or any other
person acting on behalf of such entity, solicits clients or potential clients in the Union,
it shall not be deemed to be a service provided at the own exclusive initiative of the
client. An initiative by such clients shall not entitle the third-country firm to market
new categories of investment products or investment services to that individual.

6. Third-country firms providing services or performing activities in accordance
with this Article shall, before providing any service or performing any activity in
relation to a client established in the Union, offer to submit any disputes relating to
those services or activities to the jurisdiction of a court or arbitral tribunal in a Member
State.

6a. Third-country firms providing services or performing activities in accordance
with this Article shall, on an annual basis, inform ESMA of the following:

@ the scale and scope of the services and activities carried out by the firms in the
Union, including the geographical distribution across Member States;

(b) for firms performing the activity referred to in point (3) of Section A of Annex
| to Directive 2014/65/EU, their monthly minimum, average and maximum
exposure to EU counterparties;
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(© for firms providing services referred to in point (6) of Section A of Annex | to
Directive 2014/65/EU, the total value of financial instruments originating from
EU counterparties underwritten or placed on a firm commitment basis over the
previous 12 months;

(d) the turnover and the aggregated value of the assets corresponding to the services
and activities referred to in point (a);

(e whether investor protection arrangements have been taken, and a detailed
description thereof;

()] the risk management policy and arrangements applied by the firm to the
carrying out of the services and activities referred to in point (a);

(09) the governance arrangements, including key function holders for the activities
of the firm in the Union;

(h) any other information necessary to enable ESMA or the competent authorities
to carry out their tasks in accordance with this Regulation.

ESMA shall communicate the information received in accordance with this paragraph
to the competent authorities of the Member States where a third-country firm provides
investment services or performs investment activities in accordance with this Atrticle.

Where necessary for the accomplishment of the tasks of ESMA or the competent
authorities in accordance with this Regulation, ESMA may, including upon the request
of the competent authority of the Member States where a third-country firm provides
investment services or performs investment activities in accordance with this Article,
ask third-country firms providing services or performing activities in accordance with
this Article to provide any further information in respect of their operations.

6b.  Where a third-country firm provides services or performs activities in
accordance with this Article, it shall keep, at the disposal of ESMA, the data relating to
all orders and all transactions in the Union in financial instruments which they have
carried out, whether on own account or on behalf of a client, for a period of five years.

Upon the request of the competent authority of a Member State, where a third-country
firm provides investment services or performs investment activities in accordance with
this Article, ESMA shall access the relevant data kept at its disposal in accordance with
the first subparagraph and shall make that data available to the requesting competent
authority.

6cC. Where a third-country firm does not cooperate in an investigation or an on-site
inspection carried out in accordance with Article 47(2), or where it does not comply
with a request from ESMA in accordance with paragraph 6a or 6b of this Article in due
time and in a proper manner, ESMA may withdraw its registration or temporarily
prohibit or restrict its activities in accordance with Article 49.

7. ESMA, in consultation with EBA, shall develop draft regulatory technical
standards to specify the information that the applicant third-country firm is to provide
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in the application for registration referred to in paragraph 4 and the information to be
reported in accordance with paragraph 6a.

ESMA shall submit those draft regulatory technical standards to the Commission by 26
September 2020.

Power is delegated to the Commission to supplement this Regulation by adopting the
regulatory technical standards referred to in the first sub- paragraph in accordance with
Articles 10 to 14 of Regulation (EU) No 1095/2010.

8. ESMA shall develop draft implementing technical standards to specify the
format in which the application for registration referred to in paragraph 4 is to be
submitted and the information referred to in paragraph 6a is to be reported.

ESMA shall submit those draft implementing technical standards to the Commission
by 26 September 2020.

Power is conferred on the Commission to supplement this Regulation by adopting the
implementing technical standards referred to in the first subparagraph in accordance
with Article 15 of Regulation (EU) No 1095/2010.

Article 47

Equivalence decision

1. The Commission may adopt a decision in accordance with the examination
procedure referred to in Article 51(2) in relation to a third country stating that the legal
and supervisory arrangements of that third country ensure all of the following:

€)) that firms authorised in that third country comply with legally binding
prudential, organisational and business conduct requirements which have
equivalent effect to the requirements set out in this Regulation, in Regulation
(EU) No 575/2013 and Regulation (EU) 2019/2033 of the European Parliament
and of the Council (), in Directive 2013/36/EU, Directive 2014/65/EU and
Directive (EU) 2019/2034 of the European Parliament and of the Council (?),
and in the implementing measures adopted under those legislative acts;

(b) that firms authorised in that third country are subject to effective supervision
and enforcement ensuring compliance with the applicable legally binding
prudential, organisational and business conduct requirements; and

() Regulation (EU) 2019/2033 of the European Parliament and of the Council of 27 November 2019 on the
prudential requirements of investment firms and amending Regulations (EU) No 1093/2010, (EU) No
575/2013, (EU) No 600/2014 and (EU) No 806/2014 (OJ 314, 5.12.2019, p. 1).

(» Directive (EU) 2019/2034 of the European Parliament and of the Council of 27 November 2019 on the
prudential supervision of investment firms and amending Directives 2002/87/EC, 2009/65/EC, 2011/61/EU,
2013/36/EU, 2014/59/EU and 2014/65/EU (0OJ 314, 5.12.2019, p. 64).
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(© that the legal framework of that third country provides for an effective
equivalent system for the recognition of investment firms authorised under
third-country legal regimes.

Where the scale and scope of the services provided and the activities performed by
third-country firms in the Union following the adoption of the decision referred to in
the first subparagraph are likely to be of systemic importance for the Union, the legally
binding prudential, organisational and business conduct requirements referred to in the
first subparagraph may only be considered to have equivalent effect to the requirements
set out in the acts referred to in that subparagraph after a detailed and granular
assessment. To that end, the Commission shall also assess and take into account the
supervisory convergence between the third country concerned and the Union.

la. The Commission is empowered to adopt delegated acts in accordance with
Article 50 to supplement this Regulation by further specifying the circumstances under
which the scale and scope of the services provided and activities performed by third-
country firms in the Union following the adoption of an equivalence decision referred
to in the paragraph 1 are likely to be of systemic importance to the Union.

Where the scale and scope of the services provided and activities performed by third-
country firms are likely to be of systemic importance for the Union, the Commission
may attach specific operational conditions to equivalence decisions to ensure that
ESMA and national competent authorities have the necessary tools to prevent
regulatory arbitrage and monitor the activities of third-country investment firms
registered in accordance with Article 46(2) in respect of services provided and activities
performed in the Union by ensuring that those firms comply with:

@ requirements which have an equivalent effect to the requirements referred to in
Articles 20 and 21;

(b) reporting requirements which have an equivalent effect to the requirements
referred to in Article 26, where such information cannot be obtained directly
and on an ongoing basis through a Memorandum of Understanding with the
third-country competent authority;

(©) requirements that have an equivalent effect to the trading obligation referred to
in Articles 23 and 28, where applicable.

When adopting the decision referred to in paragraph 1 of this Article, the Commission
shall take into account whether the third country is identified as a non-cooperative
jurisdiction for tax purposes under the relevant Union policy or as a high-risk third
country pursuant to Article 9(2) of Directive (EU) 2015/849.

1b.  The prudential, organisational and business conduct framework of a third
country may be considered to have equivalent effect where that framework fulfils all of
the following conditions:

@ firms providing investment services or performing investment activities in that
third country are subject to authorisation and to effective supervision and
enforcement on an ongoing basis;
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(b) firms providing investment services or performing investment activities in that
third country are subject to sufficient capital requirements and, in particular,
firms providing services or carrying out the activities referred to in point (3) or
(6) of Section A of Annex I to Directive 2014/65/EU are subject to comparable
capital requirements to those they would apply if they were established in the
Union;

(© firms providing investment services or performing investment activities in that
third country are subject to appropriate requirements applicable to shareholders
and members of their management body;

(d) firms providing investment services or performing investment activities are
subject to adequate business conduct and organisational requirements;

(e) market transparency and integrity is ensured by preventing market abuse in the
form of insider dealing and market manipulation.

For the purposes of paragraph 1(a) of this Article, when assessing the equivalence of
third-country rules as regards the trading obligation set out in Articles 23 and 28, the
Commission shall also assess whether the third country’s legal framework provides for
criteria for the designation of trading venues as eligible for compliance with the trading
obligation which have a similar effect to those set out under this Regulation or under
Directive 2014/65/EU.

2. ESMA shall establish cooperation arrangements with the relevant competent
authorities of third countries whose legal and supervisory frameworks have been
recognised as effectively equivalent in accordance with paragraph 1. Such
arrangements shall specify at least:

@ the mechanism for the exchange of information between ESMA and the
competent authorities of third countries concerned, including access to all
information regarding the non-Union firms authorised in third countries that is
requested by ESMA, and, where relevant, the arrangements for the onward
sharing by ESMA of such information with competent authorities of the
Member States;

(b) the mechanism for prompt notification to ESMA where a third- country
competent authority deems that a third-country firm that it is supervising and
ESMA has registered in the register provided for in Article 48 infringes the
conditions of its authorisation or other law to which it is obliged to adhere;

(© the procedures concerning the coordination of supervisory activities including
investigations and on-site inspections which ESMA may carry out, in
cooperation with the competent authorities of the Member States where the
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third-country firm provides investment services or performs investment
activities in accordance with Article 46, where it is necessary for the
accomplishment of the tasks of ESMA or the competent authorities in
accordance with this Regulation, having duly informed the competent authority
of the third country thereof.

(d) the procedures concerning a request for information pursuant to Article 46(6a)
and (6b) that ESMA may submit to a third-country firm registered in accordance
with Article 46(2).

3. A third-country firm established in a country whose legal and supervisory
framework has been recognised to be effectively equivalent in accordance with
paragraph 1, and which is authorised in accordance with Article 39 of Directive
2014/65/EU shall be able to provide the services and activities covered under the
authorisation to eligible counterparties and professional clients within the meaning of
Section | of Annex Il to Directive 2014/65/EU in other Member States of the Union
without the establishment of new branches. For that purpose, it shall comply with the
information requirements for the cross-border provision of services and activities in
Acrticle 34 of Directive 2014/65/EU.

The branch shall remain subject to the supervision of the Member State where the
branch is established in accordance with Article 39 of Directive 2014/65/EU. However,
and without prejudice to the obligations to cooperate laid down in Directive
2014/65/EU, the competent authority of the Member State where the branch is
established and the competent authority of the host Member State may establish
proportionate cooperation agreements in order to ensure that the branch of the third-
country firm providing investment services within the Union delivers the appropriate
level of investor protection.

4. A third-country firm may no longer use the rights under Article 46(1) where the
Commission adopts a decision in accordance with the examination procedure referred
to in Article 51(2) withdrawing its decision under paragraph 1 of this Article in relation
to that third country.

5. ESMA shall monitor the regulatory and supervisory developments, the
enforcement practices and other relevant market developments in third countries for
which equivalence decisions have been adopted by the Commission pursuant to
paragraph 1 in order to verify that the conditions on the basis of which those decisions
have been taken are still fulfilled. ESMA shall submit a confidential report on its
findings to the Commission on an annual basis. Where considered appropriate by
ESMA, ESMA may consult EBA with regard to the report.
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The report shall also reflect the trends observed on the basis of the data collected under
Avrticle 46(6a), in particular as regards firms providing services or performing the
activities referred to in points (3) and (6) of Section A of Annex | to Directive
2014/65/EU.

6. The Commission shall, on the basis of the report referred to in paragraph 5,
submit a report to the European Parliament and to the Council at least on an annual
basis. The report shall include a list of the equivalence decisions taken or withdrawn by
the Commission in the reporting year, as well as any measures taken by ESMA pursuant
to Article 49, and provide the rationale for those decisions and measures.

The Commission report shall include information on the monitoring of the regulatory
and supervisory developments, the enforcement practices and other relevant market
developments in third countries for which equivalence decisions have been adopted. It
shall also take stock of how the cross-border provision of investment services by third-
country firms has evolved in general and in particular as regards the services and
activities referred to in points (3) and (6) of Section A of Annex | to Directive
2014/65/EU. In due course, the report shall also include information concerning
ongoing equivalence assessments that the Commission is undertaking in relation to a
third country.

Article 48
Register

ESMA shall keep a register of the third-country firms allowed to provide investment
services or perform investment activities in the Union in accordance with Article 46.
The register shall be publicly accessible on the website of ESMA and shall contain
information on the services or activities which the third-country firms are permitted to
provide or perform and the reference of the competent authority responsible for their
supervision in the third country.

Article 49

Measures to be taken by ESMA

1. ESMA may temporarily prohibit or restrict a third-country firm from providing
investment services or performing investment activities with or without any ancillary
services in accordance with Article 46(1) where the third-country firm has failed to
comply with any prohibition or restriction imposed by ESMA or EBA in accordance
with Articles 40 and 41 or by a competent authority in accordance with Article 42, has
failed to comply with a request from ESMA in accordance with Article 46(6a) and (6b)
in due time and a proper manner, or where the third-country firm does not cooperate
with an investigation or an on-site inspection carried out in accordance with Article
47(2).
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2. Without prejudice to paragraph 1, ESMA shall withdraw the registration of a
third-country firm in the register established in accordance with Article 48 where
ESMA has referred the matter to the competent authority of the third country, and that
competent authority has not taken the appropriate measures needed to protect investors
or the proper functioning of the markets in the Union, or has failed to demonstrate that
the third-country firm concerned complies with the requirements applicable to it in the
third country or with the conditions under which a decision in accordance with Article
47(1) has been adopted, and one of the following applies:

@ ESMA has well-founded reasons, based on documented evidence, including but
not limited to the annual information provided in accordance with Article 46(6a),
to believe that, in the provision of investment services and activities in the
Union, the third-country firm is acting in a manner which is clearly prejudicial
to the interests of investors or the orderly functioning of markets;

(b) ESMA has well-founded reasons, based on documented evidence, including but
not limited to the annual information provided in accordance with Article 46(6a),
to believe that, in the provision of investment services and activities in the
Union, the third-country firm has seriously infringed the provisions applicable
to it in the third country and on the basis of which the Commission has adopted
the Decision in accordance with Article 47(1).

3. ESMA shall inform the third-country competent authority of its intention to take
action in accordance with paragraph 1 or 2 in due course.

In deciding the appropriate action to take under this Article, ESMA shall take into
account the nature and seriousness of the risk posed to investors and the proper
functioning of the markets in the Union, having regard to the following criteria:

@ the duration and frequency of the risk arising;

(b) whether the risk has revealed serious or systemic weaknesses in the third-
country firm’s procedures;

(©) whether financial crime has been occasioned, facilitated or otherwise
attributable to the risk;

(d)  whether the risk has arisen intentionally or negligently.

ESMA shall inform the Commission and the third-country firm concerned of any
measure adopted in accordance with paragraph 1 or 2 without delay and shall publish
its decision on its website.

The Commission shall assess whether the conditions under which a decision in
accordance with Article 47(1) was adopted continue to persist in relation to the third
country concerned.
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4 <
IS

TITLE IX

DELEGATED AND IMPLEMENTING ACTS

CHAPTER 1

Delegated acts

Article 50

Exercise of the delegation

1. The power to adopt delegated acts is conferred on the Commission subject to
the conditions laid down in this Article.

2. The power to adopt delegated acts as referred to in the following provisions
shall be conferred for an indeterminate period from 2 July 2014: Article 1(9), Article
2(2) and (3), Article5(9a), 13(2), Article-15(5), Artiele-17(3), Article 19(2) and (3),
Articleand Articles 26(1a), 27(4), Article-ll 279(7), Article-27h(D—Axticled), 31(4),
Article-38Kk(10), Article-38n(3), Article-40(8), Article-41(8), Article-42(7), Article
45(10) and Article 52(10)(12)-and-(14) shall-be-conferred-foran-indeterminate period
from 2 July 2014.

3. » M3 The delegation of power referred to in the following provisions may be
revoked at any time by the European Parliament or by the Council: Article 1(9), Article
2(2) and (3), Article5(9a), Articles 13(2), Artiele-15(5), Artiele-17(3), Article 19(2) and
(3), Articleand Articles 26(1a), 27(4), Article-279(7), Article-27h(H-Articled), 31(4),
Article-38K(10), Article-38n(3), Article-40(8), Article-41(8), Article-42(7), Atticle
45(10) and %&52(10)—&29—&%—%%@%%#%%@9@&9

4. As soon as it adopts a delegated act, the Commission shall notify it
simultaneously to the European Parliament and to the Council.
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Y M2
vC5

5. » M3 A delegated act adopted pursuant to Article 1(9), Article 2(2) and (3),
Article5(9a), Articles 13(2), Asticle—15(5), Asticle—17(3), Article 19(2) and (3),
Articleand Articles 26(1a), 27(4), Article—27g(7), Article-27h(D—Axticled), 31(4),
Article-38Kk(10), Article-38n(3), Article-40(8), Article-41(8), Axticle-42(7), Atticle
45(10) and Article-52(10)(22)-and-(24) shall enter into force only if no objection has
been expressed either by the European Parliament or by the Council within a period of
three months of notification of that act to the European Parliament and to the Council
or if, before the expiry of that period, the European Parliament and the Council have

both informed the Commlssmn that they WI|| not objectAJFhat—peﬂed—shaH—be

vB
CHAPTER 2
Implementing acts
Article 51
Committee procedure
1. The Commission shall be assisted by the European Securities Committee
established by Commission Decision 2001/528/EC (*). That committee shall be a
committee within the meaning of Regulation (EU) No 182/2011.
2. Where reference is made to this paragraph, Article 5 of Regulation (EU) No
182/2011 shall apply.
vB

TITLE X

FINAL PROVISIONS

Article 52

Reports and review

1. By » M1 3 March 2020 <, the Commission shall, after consulting ESMA,
submit a report to the European Parliament and to the Council on the impact in practice
of the transparency obligations established pursuant to Articles 3 to 13, in particular on
the impact of the volume cap mechanism described in Article 5, including on the cost
of trading for eligible counterparties and professional clients and on trading of shares
of small and mid-cap companies, and its effectiveness in ensuring that the use of the

(Y Commission Decision 2001/528/EC of 6 June 2001 establishing the European Securities Committee (OJ L
191, 13.7.2001, p. 45).
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relevant waivers does not harm price formation and how any appropriate mechanism
for imposing sanctions for infringements of the volume cap might operate, and on the
application and continued appropriateness of the waivers to pre-trade transparency
obligations established pursuant to Article 4(2) and (3) and Acrticle 9(2) to (5).

2. The report referred to in paragraph 1 shall include the impact on European
equity markets of the use of the waiver under Article 4(1)(a) and (b)(i) and the volume
cap mechanism under Article 5, with particular reference to:

@) the level and trend of non-lit order book trading within the Union since the
introduction of this Regulation;

(b) the impact on the pre-trade transparent quoted spreads;

(© the impact on the depth of liquidity on lit order books;

(d) the impact on competition and on investors within the Union;
(e the impact on trading of shares of small and mid-cap companies;

M developments at international level and discussions with third countries and
international organisations.

3. If the report concludes that the use of the waiver under Article 4(1)(a) and (b)(i)
is harmful to price formation or to trading of shares of small and mid-cap companies,
the Commission shall, where appropriate, make proposals, including amendments to
this Regulation, regarding the use of those waivers. Such proposals shall include an
impact assessment of the proposed amendments, and shall take into account the
objectives of this Regulation and the effects on market disruption and competition, and
potential impacts on investors in the Union.

4. By » M1 3 March 2020 <, the Commission shall, after consulting ESMA,
submit a report to the European Parliament and to the Council on the functioning of
Article 26, including whether the content and format of transaction reports received and
exchanged between competent authorities comprehensively enable to monitor the
activities of investment firms in accordance with Article 26(1). The Commission may
make any appropriate proposals, including providing for transactions to be reported to
a system appointed by ESMA instead of to competent authorities, which allows relevant
competent authorities to access all the information reported pursuant to this Article for
the purposes of this Regulation and of Directive 2014/65/EU and the detection of
insider dealing and market abuse in accordance with Regulation (EU) No 596/2014.

5. By » M1 3 March 2020 <, the Commission shall, after consulting ESMA,
submit a report to the European Parliament and to the Council on appropriate solutions
to reduce information asymmetries between market participants as well as tools for
regulators to better monitor quotation activities on trading venues. That report shall at
least assess the feasibility of developing a European best bid and offer system for
consolidated quotes to fulfil those objectives.

6. By » M1 3 March 2020 <, the Commission shall, after consulting ESMA,
submit a report to the European Parliament and to the Council on the progress made in
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moving trading in standardised OTC derivatives to exchanges or electronic trading
platforms pursuant to Articles 25 and 28.

7. By » M1 3 July 2020 <, the Commission shall, after consulting ESMA, submit
a report to the European Parliament and to the Council on the development in prices for
pre-trade and post-trade transparency data from regulated markets, MTFs, OTFs, APAs
and CTPs.

8. By » M1 3 July 2020 <, the Commission shall, after consulting ESMA, submit
a report to the European Parliament and to the Council reviewing the interoperability
provisions in Article 36 of this Regulation and of Article 8 of Regulation (EU) No
648/2012.

9. By » M1 3 July 2020 <, the Commission shall, after consulting ESMA, submit
a report to the European Parliament and to the Council on the application of Articles 35
and 36 of this Regulation and of Articles 7 and 8 of Regulation (EU) No 648/2012.

By » M1 3 July 2022 <, the Commission shall, after consulting ESMA, submit a
report to the European Parliament and to the Council on the application of Article 37.

10. By » M1 3 July 2020 «, the Commission shall, after consulting ESMA, submit
a report to the European Parliament and to the Council on the impact of Article 35 and
36 of this Regulation on newly established and authorised CCPs as referred to in Article
35(5) and trading venues connected to those CCPs by close links and whether the
transitional arrangement provided for in Article 35(5) shall be extended, weighing the
possible benefits to consumers of improving competition and the degree of choice
available to market participants against the possible disproportionate effect of those
provisions on newly established and authorised CCPs and the constraints of local
market participants in accessing global CCPs and the smooth functioning of the market.

Subject to the conclusions of that report, the Commission may adopt a delegated act in
accordance with Article 50 to extend the transitional period in accordance with Article
35(5) by a maximum of 30 months.

11. By-—P»M1 3 July 2020« Three years after the first authorisation of a
consolldated tape, the Commission shall, after eensultinghaving consulted ESMA,

submit a report to the European Parliament and to the Council on whether-the threshold
tatd-dewnfollowing:

(a) the asset classes covered by a consolidated tape;

(b) the timeliness and delivery quality of market data consolidation;

(c) the role of market data consolidation in reducing implementation shortfall;

(d) the number of subscribers to consolidated market data per asset class;

(e) the effect of market data consolidation on remedying information asymmetries
between various capital market participants;

(f) the appropriateness and functioning of the participation scheme for market data
contributions;
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(q) the effects of the consolidated market data on investments in SMEs;

(h) the possibility that the tape facilitates the identification of financial instruments
which display features aligned with Requlation [PO please insert reference to
the Requlation on European green bonds].

12. If by [OP insert date --- as of entry into force], no consolidated tapes have
emerged through the selection procedures organised by ESMA as referred to in Article
36(5)-remains-27da, the Commission shall review the framework and shall accompany

that review, where appropriate and whether—the—opt-out-mechanism—in—respectof
exehange-traded-after having consulted ESMA, with a legislative proposal.

13. [DELETED]

14. [DELETED]

15. [DELETED]

11 15a. By 30 June 2025, ESMA shall assess whether setting minimum holding
periods of options, futures, swaps, forwards and any other derivative contracts and
instruments relating at least to wholesale energy products, agricultural products, or
emission allowances would effectively limit the volatility on these markets and ensure
convergence between prices of derivatives is-to-rematn-avaHablein the delivery month
and spot prices for the underlying commaodity, without prejudice to price discovery on
the market for the underlying commaodity.

12— By 3-July-201631 December 2025, on the basis of that report and taking into
due account the goals of the capital markets union, the Commission shall, based-en-a

Hsk-assessment-carried-out-by-ESMA-n-consultation-with-the ESRBwhere appropriate,

submlt a—repert—to the European Parllament and to the CounC|I assesaﬂg—th&need—te
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Fhereportsamend this Regulation by setting minimum holding periods as referred to in
the flrst subparagraphsha”—assess%heit%enmg%#&&eeme%ated%&p&agamsuhe
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Article 53

Amendment of Regulation (EU) No 648/2012
Regulation (EU) No 648/2012 is amended as follows:
1) in Article 5(2), the following subparagraph is added:

‘In the developing of the draft regulatory technical standards under this
paragraph ESMA shall not prejudice the transitional provision relating to C6
energy derivative contracts as laid down in Article 95 of Directive 2014/65/EU

().
2 Avrticle 7 is amended as follows:

@ paragraph 1 is replaced by the following:

‘1. A CCP that has been authorised to clear OTC derivative contracts shall
accept clearing such contracts on a non-discriminatory and transparent basis,
including as regards collateral requirements and fees related to access,
regardless of the trading venue. This in particular shall ensure that a trading

(") Directive 2014/65/EU of the European Parliament and of the Council of 15 May 2014 on markets in financial
instruments and amending Directive 2002/92/EC and Directive 2011/61/EU (OJ L 173, 12.6.2014, p. 349).%;
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venue has the right to non-discriminatory treatment in terms of how contracts
traded on that trading venue are treated in terms of:

(@  collateral requirements and netting of economically equivalent contracts,
where the inclusion of such contracts in the close-out and other netting
procedures of a CCP based on the applicable insolvency law would not
endanger the smooth and orderly functioning, the validity or
enforceability of such procedures; and

(b) cross-margining with correlated contracts cleared by the same CCP
under a risk model that complies with Article 41.

A CCP may require that a trading venue comply with the operational and technical
requirements established by the CCP, including the risk-management requirements.;

(b)  the following paragraph is added:

‘6. The conditions laid down in paragraph 1 regarding non-discriminatory
treatment in terms of how contracts traded on that trading venue are treated in
terms of collateral requirements and netting of economically equivalent
contracts and cross-margining with correlated contracts cleared by the same
CCP shall be further specified by the technical standards adopted pursuant to
Acrticle 35(6)(e) of Regulation (EU) No 600/2014 (*).

3) In Article 81(3), the following subparagraph is added:

‘A trade repository shall transmit data to competent authorities in accordance
with the requirements under Article 26 of Regulation (EU) No 600/2014 (*)’.

vB
Article 54
Transitional provisions

Y M2
1. Third-country firms may continue to provide services and activities in Member
States, in accordance with national regimes, until three years after the adoption by the
Commission of a decision in relation to the relevant third country in accordance with
Avrticle 47. Services and activities not covered by such a decision may continue to be
provided in accordance with national regime.

vB

(") Regulation (EU) No 600/2014 of the European Parliament and of the Council of 15 May 2014 on markets in
financial instruments and amending Regulation (EU) No 648/2012 (OJ L 173, 12.6.2014, p. 84)
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Article 54a

Transitional measures related to ESMA

1. All competences and duties related to the supervisory and enforcement activity
in the field of data reporting services providers shall be transferred to ESMA on 1
January 2022, except for competences and duties related to APAs and ARMs subject
to derogation referred to in Article 2(3). Those transferred competences and duties shall
be taken-up by ESMA on the same date.

2. Any files and working documents related to the supervisory and enforcement
activity in the field of data reporting services providers, including any ongoing
examinations and enforcement actions, or certified copies thereof, shall be taken over
by ESMA on the date referred to in paragraph 1.

However, an application for authorisation that has been received by competent
authorities before 1 October 2021 shall not be transferred to ESMA, and the decision
to register or refuse registration shall be taken by the relevant competent authority.

3. The competent authorities referred to in paragraph 1 shall ensure that any
existing records and working papers, or certified copies thereof, shall be transferred to
ESMA as soon as possible and in any event by 1 January 2022. Those competent
authorities shall also render all necessary assistance and advice to ESMA to facilitate
effective and efficient transfer and taking-up of supervisory and enforcement activity
in the field of data reporting services providers.

4. ESMA shall act as the legal successor to the competent authorities referred to
in paragraph 1 in any administrative or judicial proceedings that result from supervisory
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and enforcement activity pursued by those competent authorities in relation to matters
that fall under this Regulation.

5. Any authorisation of a data reporting services provider granted by a competent
authority as defined in point 26 of Article 4(1) of Directive 2014/65/EU shall remain
valid after the transfer of competences to ESMA.

Article 54b

Relations with auditors

1 Any person authorised within the meaning of Directive 2006/43/EC of the
European Parliament and of the Council (%), performing in a data reporting services
provider the task described in Article 34 of Directive 2013/34/EU of the European
Parliament and of the Council (?) or Article 73 of Directive 2009/65/EC or any other
task prescribed by law, shall have a duty to report promptly to ESMA any fact or
decision concerning that data reporting services provider of which that person has
become aware while carrying out that task and which is liable to:

@) constitute a material infringement of the laws, regulations or administrative
provisions which lay down the conditions governing authorisation or which
specifically govern pursuit of the activities of data reporting services provider;

(b) affect the continuous functioning of the data reporting services provider;
(© lead to refusal to certify the accounts or to the expression of reservations.

That person shall also have a duty to report any facts and decisions of which the person
becomes aware in the course of carrying out one of the tasks referred to in the first
subparagraph in an undertaking having close links with the data reporting services
provider within which he or she is carrying out that task.

2. The disclosure in good faith to the competent authorities, by persons authorised
within the meaning of Directive 2006/43/EC, of any fact or decision referred to in
paragraph 1 shall not constitute a breach of any contractual or legal restriction on
disclosure of information and shall not involve such persons in liability of any kind.

(*) Directive 2006/43/EC of the European Parliament and of the Council of 17 May 2006 on statutory audits of
annual accounts and consolidated accounts, amending Council Directives 78/660/EEC and 83/349/EEC and
repealing Council Directive 84/253/EEC (OJ L 157, 9.6.2006, p. 87).

(®» Directive 2013/34/EU of the European Parliament and of the Council of 26 June 2013 on the annual financial
statements, consolidated financial statements and related reports of certain types of undertakings, amending
Directive 2006/43/EC of the European Parliament and of the Council and repealing Council Directives
78/660/EEC and 83/349/EEC (OJ L 182, 29.6.2013, p. 19).
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Article 55

Entry into force and application

This Regulation shall enter into force on the twentieth day following that of its
publication in the Official Journal of the European Union.

This Regulation shall apply from 3 January 2018.

> C1 Notwithstanding the second paragraph, Article 1(8) and (9), Article 2(2),
Article 4(6), Article 5(6) and (9), « Article 7(2), Article 8(5), Article 11(4), Article
12(2), Article 13(2), Article 14(7), Article 15(5), Article 17(3), Article 19(2) and (3),
Article 20(3), Article 21(5), Article 22(4), Article 23(3), Article 25(3), Article 26(9),
Acrticle 27(3), Article 28(4), Article 28(5), Article 29(3), Article 30(2), Article 31(4),
Article 32(1), (5) and (6), Article 33(2), Article 35(6), Article 36(6), Article 37(4),
Acrticle 38(3), Article 40(8), Article 41(8), Article 42(7), Article 45(10), Article 46(7),
Article 47(1) and (4), Article 52(10) and (12) and Article 54(1) shall apply immediately
following the entry into force of this Regulation.

Notwithstanding the second paragraph, Article 37(1), (2) and (3) shall apply from 3
January 2020.

This Regulation shall be binding in its entirety and directly applicable in all Member
States.





