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2.

REGULATION (EU) No 600/2014 OF THE EUROPEAN PARLIAMENT AND OF THE
COUNCIL

of 15 May 2014

on markets in financial instruments and amending Regulation (EU)
No 648/2012

(Text with EEA relevance)
TITLEI
SUBJECT MATTER, SCOPE AND DEFINITIONS
Article 1
Subject matter and scope

This Regulation establishes uniform requirements in relation to the following:
disclosure of trade data to the public;
reporting of transactions to the competent authorities;
trading of derivatives on organised venues,
non-discriminatory access to clearing and non-discriminatory access to trading in benchmarks;

product intervention powers of competent authorities, ESMA and EBA and powers of ESMA
on position management controls and position limits;

provision of investment services or activities by third-country firms following an applicable
equivalence decision by the Commission with or without a branch;

the authorisation and supervision of data reporting services providers:

the scope of multilateral trading.

This Regulation applies to investment firms, authorised under Directive 2014/65/EU and

credit ingtitutions authorised under Directive 2013/36/EU of the European Parliament and of the
Council® when providing investment services and/or performing investment activities and to market
operators including any trading venues they operate.

3.

Title MV of this Regulation shall also appliesy to aH—finaneia—counterparties as

definedreferred to in Article 24(81)(a) of Regulation (EU) No 648/2012-and-te—aH—nen-firanciat

Directive 2013/36/EU of the European Parliament and of the Council of 26 June 2013 on access to the

activity

of credit institutions and the prudential supervision of credit institutions and investment firms,

amending Directive 2002/87/EC and repedling Directives 2006/48/EC and 2006/49/EC (OJ L 176,
27.6.2013, p. 338).
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4. Title VI of this Regulation also applies to CCPs and persons with proprietary rights to
benchmarks.

v M2
da Chapter 1 of Title VII of this Regulation also applies to third-- country firms providing
investment services or performing investment activities within the Union.

vB
5. Title VIII of this Regulation applies to third-country firms providing investment services or
activities within the Union following an applicable equivalence decision by the Commission with or
without a branch.

v M1

5a Title Il and Title Il of this Regulation shall not apply to securities financing transactions as
defined in point (11) of Article 3 of Regulation (EU) 2015/2365 of the European Parliament and of the
Council®.

6. Articles {8,110, f18-and21-Article 8, Article 10 and Article 20 shall not apply to regulated
markets, market operators and investment firms in respect of a transaction where the counterparty is a
member of the European System of Central Banks (ESCB) and where that transaction is entered into in
performance of monetary, foreign exchange and financial stability policy which that member of the
ESCB is legally empowered to pursue and where that member has given prior notification to its
counterparty that the transaction is exempt.

7. Paragraph B6 shall not apply in respect of transactions entered into by any member of the
ESCB in performance of their investment operations.

Ta All multilateral systems shall operate either in accordance with the provisions of Title Il of
Directive 2014/65/EU_concerning MTFs or OTFs, or the provisions of Title Il of that Directive
concerning regulated markets.

All investment firms which, on an organised, frequent, systematic and substantial basis, deal on own
account when executing client orders outside a regulated market, an MTF or an OTF shall operate in
accordance with Title 11 of this Regulation.

Without prejudice to Article 21 and Article 26, al investment firms concluding transactionsin financial
instruments which are not concluded on multilateral systems or systematic internalisers shall comply
with Articles 19, 20, 21, 21a, 21b and 21c, of this Regulation.

8. ESMA shall, in close cooperation with the ESCB, develop draft regulatory technical standards
to specify the monetary, foreign exchange and financial stability policy operations and the types of
transactions to which paragraphsie6 and 77 apply.

ESMA shall submit those draft regulatory technical standards to the Commission by 3 July 2015.

Power is delegated to the Commission to adopt the regulatory technical standards referred to in the first
subparagraph in accordance with the procedure laid down in Articles 10 to 14 of Regulation (EU) No
1095/2010.

9. The Commission shall be empowered to adopt delegated acts in accordance with Article
50Article 49 to extend the scope of paragraph (66 to other central banks.

@ Regulation (EU) 2015/2365 of the European Parliament and of the Council of 25 November 2015 on
transparency of securities financing transactions and of reuse and amending Regulation (EU) No 648/2012
(OJL 337,23.12.2015, p. 1).
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To that end, the Commission shall, by 1 June 2015, submit a report to the European Parliament and to
the Council assessing the treatment of transactions by third-country central banks which for the
purposes of this paragraph includes the Bank for International Settlements. The report shall include an
analysis of their statutory tasks and their trading volumes in the Union. The report shall:

@ identify provisions applicable in the relevant third countries regarding the regulatory
disclosure of central bank transactions, including transactions undertaken by members of the
ESCB in those third countries, and

(b) assess the potential impact that regulatory disclosure requirements in the Union may have on
third-country central bank transactions.

If the report concludes that the exemption provided for in paragraph 66 is necessary in respect of
transactions where the counterparty is a third- country central bank carrying out monetary policy,
foreign exchange and financia stability operations, the Commission shall provide that that exemption
appliesto that third-country central bank.

Article 2
Definitions
1 For the purposes of this Regulation, the following definitions apply:

2) ‘investment firm' means an investment firm as defined in Article 4(1)(1) of Directive
2014/65/EU;

2 ‘investment services and activities means investment services and activities defined
in Article 4(1)(2) of Directive 2014/65/EU;

(©)] ‘ancillary services means ancillary services as defined in Article 4(1)(3) of Directive
2014/65/EU;

4 ‘ execution of orders on behalf of clients means execution on behalf of clients as

defined in Article 4(1)(5) of Directive 2014/65/EU;

(5) ‘ dealing on own account’ means dealing on own account as defined in Article 4(1)(6)
of Directive 2014/65/EU;

(6) ‘market maker’ means a market maker as defined in Article 4(1)(7) of Directive
2014/65/EU;

@ ‘client’ means aclient as defined in Article 4(1)(9) of Directive 2014/65/EU;

8) ‘professional client’ means a professional client as defined in Article 4(1)(10) of

Directive 2014/65/EU;

9) ‘financial instrument’ means a financial instrument as defined in Article 4(1)(15) of
Directive 2014/65/EU;

(10) ‘ market operator’ means a market operator as defined in Article 4(1)(18) of Directive
2014/65/EU;

(12) ‘multilateral system’ means a-multiateral-system-as-defined-n-Article-4(1){19)-of
Directive-2014/65/EUJany system or facility in which multiple third-party buying and
selling trading interest in financial instruments are able to interact in the system;

(12) ‘ systematic internaliser’ means a systematic internaliser as defined in Article 4(1)(20)
of Directive 2014/65/EU;

(13) ‘regulated market’ means a regulated market as defined in Article 4(1)(21) of
Directive 2014/65/EU;
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(14)

(15

(16)

(16a)

(€]

(18)

‘multilateral trading facility’ or ‘MTF means amultilateral trading facility as defined
in Article 4(1)(22) of Directive 2014/65/EU;

‘ organised trading facility’ or *OTF means an organised trading facility as defined in
Article 4(1)(23) of Directive 2014/65/EU;

‘trading venue’ means a trading venue as defined in Article 4(1)(24) of Directive

2014/65/EU;

designated publishing entity’ means an investment firm responsible for making

transactions public through an APA in accordance with Articles 20(1) and 21(1);

‘liquid market’ means:

@

(b)

for the purposes of ArtietesO14-Article 9, Article 11 and 8;11a a market
for afinancial instrument or a class of financial instruments, where there are
ready and willing buyers and sellers on a continuous basis, and where the
market is assessed in accordance with the following criteria, taking into
consideration the specific market structures of the particular financia
instrument or of the particular class of financial instruments:

(i) the average frequency and size of transactions over a range of
market conditions, having regard to the nature and life cycle of
products within the class of financial instrument;

(ii) the number and type of market participants, including the ratio
of market participants to traded financial instruments in a particular
product;

(iii) the average size of spreads, where available;

(iv) the issuance size, which shall be used to define aliquid market
for bonds, with the exception of covered bonds, and may be used to
define a liquid market for non-equity instruments other than
derivatives;

for the purposes of Articles 4-54, 5 and 414, a market for a financial
instrument that is traded-daity-where-the-market-+s-assessed according to the

following criteria:

(i) traded daily (notwithstanding regulatory suspensions or
technical disruptions that may affect a trading venue, such as an

outage);
(Hi) thefree-Hloat market capitalisation;

(iii) the average daily number of transactions in those financial
instruments

(Hiv) the average daily turnover for those financia instruments;

‘ competent authority’ means a competent authority as defined in point (26) of Article
4(1) of Directive 2014/65/EU and, for the authorisation and supervision of data
reporting services providers, ESMA, with the exception of those approved reporting
mechanisms (ARMs) and approved publication arrangements (APAs) with a
derogation in accordance with paragraph 33 of this Article;
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(19)

(20)
(21

(22)

(228)

(23)

(24)

(25)

(26)

@7

(28)

(29)

(30)

(D)

(32)

‘credit ingtitution’ means a credit ingtitution as defined in Article 4(1)(1) of
Regulation (EU) No 575/2013 of the European Parliament and of the Council @;

‘branch’ means a branch as defined in Article 4(1)(30) of Directive 2014/65/EU;

‘close links' means close links as defined in Article 4(1)(35) of Directive
2014/65/EU;

‘ management body’ means a management body as defined in Article 4(1)(36) of
Directive 2014/65/EU;

‘ senior management’ means senior management as defined in point (37) of Article
4(1) of Directive 2014/65/EU;

‘structured deposit’ means a structured deposit as defined in Article 4(1)(43) of
Directive 2014/65/EU;

‘ transferable securities’ means transferable securities as defined in Article 4(1)(44) of
Directive 2014/65/EU;

‘ depositary receipts means depositary receipts as defined in Article 4(1)(45) of
Directive 2014/65/EU;

‘exchange-traded fund’ or ‘ETF means an exchange-traded fund as defined in
Article 4(1)(46) of Directive 2014/65/EU;

‘ certificates' means those securities which are negotiable on the capital market and
which in case of arepayment of investment by the issuer are ranked above shares but
below unsecured bond instruments and other similar instruments;

‘ structured finance products' means those securities created to securitise and transfer
credit risk associated with a pool of financia assets entitling the security holder to
receive regular payments that depend on the cash flow from the underlying assets;

‘ derivatives means those financia instruments defined in point (44)(c) of Article
4(1) of Directive 2014/65/EU; and referred to in Annex |, Section C (4) to (10)
thereto;

‘ commodity derivatives means those financial instruments defined in point (44)(c) of
Article 4(1) of Directive 2014/65/EU; which relate to a commodity or an underlying
referred to in Section C(10) of Annex | to Directive 2014/65/EU; or in points (5), (6),
(7) and (10) of Section C of Annex | thereto;

*CCP' means a CCP within the meaning of jArticte2Article 2(%1) of Regulation (EU)
No 648/2012;

‘ exchange-traded derivative’ means a derivative that is traded on a regulated market
or on a third-country market considered to be equivalent to a regulated market in
accordance with jArtiete-28Article 27 of this Regulation, and as such does not fall

@ Regulation (EU) No 575/2013 of the European Parliament and of the Council of 26 June 2013 on prudential
requirements for credit institutions and investment firms and amending Regulation (EU) No 648/2012 (OJ L

176, 27.6.2013, p. 1).
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(32a)

within the definition of an OTC derivative as defined in jArticle-2Article 2((7)) of
Regulation (EU) No 648/2012;

‘ OTC derivative’ means an OTC derivative as defined in Article 2((7)) of Regulation

(33

34

(343
(35)

(36)

(369)

(36b)

(EU) No 648/2012;

‘ actionable indication of interest’” means a message from one member or participant
to another within a trading system in relation to available trading interest that
contains al necessary information to agree on a trade;

‘ gpproved publication arrangement’ or * APA’ means a person authorised under this
Regulation to provide the service of publishing trade reports on behalf of investment
firms pursuant to (Articles 2019 and 2120;

market data contributor’ means a trading venue or an APA;

* consolidated tape provider’ or ‘ CTP' means a person authorised underin accordance
with Title IVa Chapter 1 of this Regul ation to prow ide the service of coIIectl ng tragle

market data for shares ETF& bonds

or_derivatives, from market data contributors, and of consolidating themthose data
into a continuous electronic live data stream providing price-ang-veturmecore market
data per finraneial-nstramentshare, ETF, bond or derivatives and of providing them to
user of market data;

‘approved reporting mechanism’ or ‘ARM’ means a person authorised under this
Regulation to provide the service of reporting details of transactions to competent
authorities or to ESMA on behalf of investment firms;

‘ data reporting services provider’ means a person referred to in points {34)-te-{(36)
(34), (35) and (36) and a person referred to in Artiete 27bArticle 26b(22);

‘ core market data’ means:

all of the following data on equities:

(0] the best bids and offers with corresponding volumes; and timestamps,
including for auction systems, the price at which the auction trading system would

best satisfy its trading agorithm and the volume that would potentially be executable
at that price by participants in that system;

(i) the transaction price and volume executed at the stated price;

iii the market identifier code identifying the execution venue;

(iv) the standardised instrument identifier that applies across venues;

(V) the timestamp information on all of the following:

the time of execution of the trade;

the time of publication of the trade;

the receipt of market data by the consolidated tape provider;

the dissemination of consolidated market data to subscribers;
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(38)

(39)

(40)

(41)

(vi) the trading protocols and the applicable waivers or deferrals;

all of the following data on non-equities:

0] the transaction price and quantity/size executed at the stated price;

(i) the market identifier code identifying the execution venue;

iii for bonds the standardised instrument identifier that applies across venues;

(iv) for OTC derivatives, the product identifier used as part of reference data as
referred to in Article 26(1);

(%) the timestamp information on al of the following:

. the time of execution of the trade;

the time of publication of the trade;

the receipt of market data by the consolidated tape
provider;

the dissemination of consolidated market data to
subscribers;

(vi) the trading protocols and the applicable waivers or deferrals;

‘regulatory data’ means data related to the status of systems matching orders in
financial instruments, including information about circuit breakers, trading halts, and
opening and closing prices of those financial instruments;

‘home Member State’ means a home Member State as defined in Article 4(1)(55) of
Directive 2014/65/EU;

‘host Member State’ means a host Member State as defined in Article 4(1)(56) of
Directive 2014/65/EU;

‘benchmark’ means any rate, index or figure, made available to the public or
published that is periodically or regularly determined by the application of aformula
to, or on the basis of the value of one or more underlying assets or prices, including
estimated prices, actual or estimated interest rates or other values, or surveys and by
reference to which the amount payable under a financial instrument or the value of a
financial instrument is determined.

‘interoperability arrangement’ means an interoperability arrangement as defined in
Artiete-ZArticle 2(12) of Regulation (EU) No 648/2012;

‘third-country financial ingtitution'’ means an entity, the head office of which is
established in athird country, that is authorised or licensed under the law of that third
country to carry out any of the services or activities listed in Directive 2013/36/EU,
Directive 2014/65/EU; Directive 2009/138/EC of the European Parliament and of the
Council®, Directive 2009/65/EC of the European Parliament and of the Council@,

Directive 2009/138/EC of the European Parliament and of the Council of 25 November 2009 on the
taking-up and pursuit of the business of Insurance and Reinsurance (Solvency I1) (OJ L 335, 17.12.2009, p.

1).

Directive 2009/65/EC of the European Parliament and of the Council of 13 July 2009 on the coordination of
laws, regulations and administrative provisions relating to undertakings for collective investment in
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©)]

@

®

©)

Directive 2003/41/EC of the European Parliament and of the Council® or Directive
2011/61/EU of the European Parliament and of the Council®;

(42) ‘third-country firm’ means a third-country firm as defined in Article 4(1)(57) of
Directive 2014/65/EU;

(43) ‘wholesale energy product’ means wholesale energy products as defined in Article
2(4) of Regulation (EU) No 1227/2011 of the European Parliament and of the
Council®;

(44) ‘agricultural commodity derivatives means derivative contracts relating to products
listed in Article 1 of, and Annex |, Parts | to XX and XX1V/1 to, Regulation (EU) No
1308/2013 of the European Parliament and of the Council®;

(45) ‘liquidity fragmentation’ means a situation in which:

(a) participants in a trading venue are unable to conclude a transaction with one
or more other participants in that venue because of the absence of clearing
arrangements to which all participants have access; or

(b) a clearing member or its clients would be forced to hold their positionsin a
financia instrument in more than one CCP which would limit the potential
for the netting of financial exposures;

(46) ‘ sovereign debt’ means sovereign debt as defined in Article 4(1)(61) of Directive
2014/65/EU;

(47) ‘portfolio compression’ means a risk reduction service in which two or more
counterparties wholly or partially terminate some or all of the derivatives submitted
by those counterparties for inclusion in the portfolio compression and replace the
terminated derivatives with another derivative whose combined notional valueisless
than the combined notional value of the terminated derivatives;

=

(48) ‘ exchange for physical’ means a transaction in a derivative contract or other financial
instrument contingent on the simultaneous execution of an equivalent quantity of an
underlying physical asset;

(49) ‘ package order’ means an order priced asasingle unit:

@ for the purpose of executing an exchange for physical; or

laws, regulations and administrative provisions relating to undertakings for collective investment in
transferable securities (UCITS) (OJL 302, 17.11.2009, p. 32).

Directive 2003/41/EC of the European Parliament and of the Council of 3 June 2003 on the activities and
supervision of institutions for occupational retirement provision (OJ L 235, 23.9.2003, p. 10).

Directive 2011/61/EU of the European Parliament and of the Council of 8 June 2011 on Alternative
Investment Fund Managers and amending Directives 2003/41/EC and 2009/65/EC and Regulations (EC) No
1060/2009 and (EU) No 1095/2010 (OJL 174, 1.7.2011, p. 1).

Regulation (EU) No 1227/2011 of the European Parliament and of the Council of 25 October 2011 on
wholesale energy market integrity and trans- parency (OJ L 326, 8.12.2011, p. 1).

Regulation (EU) No 1308/2013 of the European Parliament and of the Council of 17 December 2013
establishing a common organisation of the markets in agricultural products and repealing Council
Regulations (EEC) No 922/72, (EEC) No 234/79, (EC) No 1037/2001 and (EC) No 1234/2007 (OJ L 347,
20.12.2013, p. 671).
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(b) in two or more financial instruments for the purpose of executing a package
transaction;

(50) ‘ package transaction’ means:

(a) an exchange for physical; or

(b) atransaction involving the execution of two or more component transactions
in financial instruments and which fulfils all of the following criteria:
(i) the transaction is executed between two or more counterparties;
(i) each component of the transaction bears meaningful economic or

financial risk related to all the other components;

(iii) the execution of each component is simultaneous and contingent
upon the execution of @l the other components.

2. The Commission shall be empowered to adopt delegated acts in accordance with Articte
50Article 49 to specify certain technical elements of the definitions laid down in paragraph 1 to adjust
them to market developments.

3. The Commission is empowered to adopt delegated acts in accordance with jArticte-50Article
49, specifying criteria to identify those ARMs and APAs that, by way of derogation from this
Regulation on account of their limited relevance for the internal market, are subject to authorisation and
supervision by a competent authority of a Member State as defined in point (26) of Article 4(1) of
Directive 2014/65/EU.

When adopting the delegated act, the Commission shall take into account one or more of the following
elements:

(a) the extent to which the services are provided to investment firms authorised in one Member
State only;
(b) the number of trade reports or transactions;

(c) whether the ARM or APA is part of a group of financial market participants operating cross
border.

Where an entity is supervised by ESMA for any services provided in its capacity as a data reporting

services provider under this Regulation, none of its activities as an ARM or APA shall be excluded
from ESMA supervision under any delegated act adopted pursuant to this paragraph.

TITLE I
TRANSPARENCY FOR TRADING VENUES
CHAPTER 1

Transparency for equity instruments
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Article 3

Pre-trade transparency requirements for trading venues in respect of shares,
depositary receipts, ETFs, certificates and other similar financial instruments

1 Market operators and investment firms operating a trading venue shall make public current bid
and offer prices and the depth of trading interests at those prices which are advertised through their
systems for shares, depositary receipts, ETFs, certificates and other similar financial instruments traded
on a trading venue. That requirement shall also apply to actionable indication of interests. Market
operators and investment firms operating a trading venue shall make that information available to the
public on a continuous basis during normal trading hours.

2. The transparency requirements referred to in paragraph ft1 shall be calibrated for different
types of trading systems including order-book, quote-driven, hybrid and periodic auction trading
systems.

3. Market operators and investment firms operating a trading venue shall give access, on
reasonable commercial terms and on a non- discriminatory basis, to the arrangements they employ for
making public the information referred to in paragraph 1 to investment firms which are obliged to
publish their quotes in shares, depositary receipts, ETFs, certificates and other similar financial
instruments pursuant to jArtiele24Article 13.

Article 4
Waivers for equity instruments

1 Competent authorities shall be able to waive the obligation for market operators and
investment firms operating a trading venue to make public the information referred to in Artiele
3Article 3(%1) for:

@ systems matching orders based on a trading methodology by which the price of the financia
instrument referred to in Artiele-3Article 3(%1) is derived from the trading venue where that
financial instrument was first admitted to trading or the most relevant market in terms of
liquidity, where that reference price is widely published and is regarded by market participants
as areliable reference price. The continued use of that waiver shall be subject to the conditions
set out inArticle SArticle 5.

(b) systems that formalise negotiated transactions which are:

@) made within the current volume weighted spread reflected on the order book or the
quotes of the market makers of the trading venue operating that system;-subject-to-the

o . . :
(i) in an illiquid share, depositary receipt, ETF, certificate or other similar financia

instrument that does not fall within the meaning of a liquid market, and are dealt
within a percentage of a suitable reference price, being a percentage and a reference
price set in advance by the system operator; or

(iii) subject to conditions other than the current market price of that financia instrument;

(c) ordersthat are large in scale compared with normal market size;

(d) orders held in an order management facility of the trading venue pending disclosure.

2. The reference price referred to in paragraph f{a)-1(a) shall be established by obtaining:

@ the midpoint within the current bid and offer prices of the trading venue where that financial

instrument was first admitted to trading or the most relevant market in terms of liquidity; or

(b) when the price referred to in point fa)(a) is not available, the opening or closing price of the
relevant trading session.
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Orders shall only reference the price referred to in point fb)(b) outside the continuous trading phase of
the relevant trading session.

3. Where trading venues operate systems which formalise negotiated transactions in accordance
with paragraph fb)h L(b)(i):

(a) those transactions shall be carried out in accordance with the rules of the trading venue;

(b) the trading venue shall ensure that arrangements, systems and procedures are in place to

prevent and detect market abuse or attempted market abuse in relation to such negotiated
transactions in accordance with Article 16 of Regulation (EU) No 596/2014;

(©) the trading venue shall establish, maintain and implement systems to detect any attempt to use
the waiver to circumvent other requirements of this Regulation or Directive 2014/65/EU and
to report attempts to the competent authority.

Where a competent authority grants awaiver in accordance with paragraph fifb)t-erfHHL(b)(i) or (iii),
that competent authority shall monitor the use of the waiver by the trading venue to ensure that the
conditions for use of the waiver are respected.

4. Before granting a waiver in accordance with paragraph f:1, competent authorities shall notify
ESMA and other competent authorities of the intended use of each individual waiver and provide an
explanation regarding its functioning, including the details of the trading venue where the reference
price is established as referred to in paragraph fa)1(a). Notification of the intention to grant a waiver
shall be made not less than four months before the waiver is intended to take effect. Within two months
following receipt of the notification, ESMA shall issue a non-binding opinion to the competent
authority in question assessing the compatibility of each waiver with the requirements established in
paragraph 1 and specified in the regulatory technical standard adopted pursuant to paragraph B6.
Where that competent authority grants a waiver and a competent authority of another Member State
disagrees, that competent authority may refer the matter back to ESMA, which may act in accordance
with the powers conferred on it under Article 19 of Regulation (EU) No 1095/2010. ESMA shall
monitor the application of the waivers and shall submit an annual report to the Commission on how
they are applied in practice.

5. A competent authority may, either on its own initiative or upon request by another competent
authority, withdraw awaiver granted under paragraph (1 as specified under paragraph 66, if it observes
that the waiver is being used in a way that deviates from its original purpose or if it believes that the
waiver isbeing used to circumvent the requirements established in this Article.

Competent authorities shall notify ESMA and other competent authorities of such withdrawal providing
full reasons for their decision.

6. ESMA shall develop draft regulatory technical standards to specify the following:

@ the range of bid and offer prices or designated market-maker quotes, and the depth of trading
interest at those prices, to be made public for each class of financial instrument concerned in
accordance with Artiete-3Article 3(%t1), taking into account the necessary calibration for
different types of trading systems as referred to in Articte-3Article 3(22);

(b) the most relevant market in terms of liquidity of a financial instrument in accordance with

paragraph #a)1(a);

(c) the specific characteristics of a negotiated transaction in relation to the different ways the
member or participant of atrading venue can execute such a transaction;

(d) the negotiated transactions that do not contribute to price formation which avail of the waiver
provided for under paragraph fb)HHL(b)(iii);
(e the size of ordersthat are large in scale and the type and the minimum size of ordersheld in an

order management facility of a trading venue pending disclosure for which pre-trade
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disclosure may be waived under paragraph 1 for each class of financia instrument
concerned;

ESMA shall submit those draft regulatory technical standards to the Commission by 3 July 2015.

Power is delegated to the Commission to adopt the regulatory technical standards referred to in the first
subparagraph in accordance with Articles 10 to 14 of Regulation (EU) No 1095/2010.

7. Waivers granted by competent authorities in accordance with Article 29(2) and Article 44(2)
of Directive 2004/39/EC and Articles 18, 19 and 20 of Regulation (EC) No 1287/2006 before » M1 3
January 2018 « shall be reviewed by ESMA by » M1 3 January 2020 «. ESMA shall issue an
opinion to the competent authority in question assessing the continued compatibility of each of those
waivers with the requirements established in this Regulation and any delegated act and regulatory
technical standard based on this Regulation.

Article 5

Volume Cap Meehanism

1 Trading venues shall suspend their use of the waiver referred to in Article 4(1), point (),
where the percentage of volume traded in the Union in a financial instrument carried out under the
waiver exceeds 10 % of the total volume traded in that financial instrument in the Union. Trading
venues shall base their decision to suspend the use of the waiver on the data published by ESMA in
accordance with paragraph 4, and shall take such decision within two working days after the publication
of those data and for a period of three months.

42. ESMA shall publish within five working days of the end of each-ealendar-menthMarch, June,

September and December, the total volume of Union trading per financial instrument in the previous 12
months, the percentage of trading in a financial instrument carried out across the Union under thesethe
waivers referred to in Article 4(1), point (a) and on each trading venue in the previous 12 months, and
the methodology that is used to derive those percentages.
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73. tr-erderteT0 ensure a reliable basis for monitoring the trading taking place under thesethe
waivers referred to in Article 4(1), point (a) and for determining whether the limits referred to in
paragraph 1 have been exceeded, operators of trading venues shall be-ebligated-te-have in place
systems and procedures to: enable the identification of all trades which have taken place on their venue
under the waiver.

(2

B

84. The period for the publication of trading data by ESMA, and for which trading in a financial
instrument under those waivers is to be monitored shall start on » M1 3 January 2017 «. Without
prejudice to Articte4Article 4(55), competent authorities shall be empowered to suspend the use of
those waivers from the date of application of this Regulation and thereafter on a monthly basis.

95. ESMA shall develop draft regulatory technical standards to specify the method, including the
flagging of transactions, by which it collates, calculates and publishes the transaction data, as outlined
in paragraph 42, in order to provide an accurate measurement of the total volume of trading per
financial instrument and the percentages of trading that use those waivers across the Union and per
trading venue.

ESMA shall submit those draft regulatory technical standards to the Commission by 3 July 2015.

Power is delegated to the Commission to adopt the regulatory technical standards referred to in the first
subparagraph in accordance with Articles 10 to 14 of Regulation (EU) No 1095/2010.

Article 6

Post-trade transparency requirements for trading venues in respect of shares, depositary
receipts, ETFs, certificates and other similar financial instruments

1 Market operators and investment firms operating a trading venue shall make public the price,
volume and time of the transactions executed in respect of shares, depositary receipts, ETFs,
certificates and other similar financial instruments traded on that trading venue. Market operators and
investment firms operating atrading venue shall make details of all such transactions public as close to
real-time asistechnically possible.

2. Market operators and investment firms operating a trading venue shall give access, on
reasonable commercial terms and on a non- discriminatory basis, to the arrangements they employ for
making public the information under paragraph 1 of this Article to investment firms which are obliged
to publish the details of their transactions in shares, depositary receipts, ETFs, certificates and other
similar financial instruments pursuant to jArtiele20Article 19.
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Article 7
Authorisation of deferred publication

1 Competent authorities shall be able to authorise market operators and investment firms
operating a trading venue to provide for deferred publication of the details of transactions based on
their type or size.

In particular, the competent authorities may authorise the deferred publication in respect of transactions
that are large in scale compared with the normal market size for that share, depositary receipt, ETF,
certificate or other similar financial instrument or that class of share, depositary receipt, ETF,
certificate or other similar financial instrument.

Market operators and investment firms operating a trading venue shall obtain the competent authority’ s
prior approval of proposed arrangements for deferred trade-publication, and shall clearly disclose those
arrangements to market participants and the public. ESMA shall monitor the application of those
arrangements for deferred trade-publication and shall submit an annual report to the Commission on
how they are applied in practice.

Where a competent authority authorises deferred publication and a competent authority of another
Member State disagrees with the deferral or disagrees with the effective application of the authorisation
granted, that competent authority may refer the matter back to ESMA, which may act in accordance
with the powers conferred on it under Article 19 of Regulation (EU) No 1095/2010.

2. ESMA shall develop draft regulatory technical standards to specify the following in such a
way as to enable the publication of information required under Article 64 of Directive 2014/65/EU:

(a) the details of transactions that investment firms, including systematic internalisers and market
operators and investment firms operating a trading venue shall make available to the public for
each class of financial instrument concerned in accordance with Article—6Article 6(11),
including identifiers for the different types of transactions published under [Articte-6Article
6(#1) and Artiete20Article 19, distinguishing between those determined by factors linked
primarily to the valuation of the financial instruments and those determined by other factors;

(b) the time limit that would be deemed in compliance with the obligation to publish as close to
real time as possible including when trades are executed outside ordinary trading hours.

(© the conditions for authorising investment firms, including systematic internalisers and market
operators and investment firms operating a trading venue to provide for deferred publication
of the details of transactions for each class of financial instruments concerned in accordance
with paragraph 21 of this Article and with jArticle 20Article 19(21);

(d) the criteria to be applied when deciding the transactions for which, due to their size or the
type, including liquidity profile of the share, depositary receipt, ETF, certificate or other
similar financia instrument involved, deferred publication is alowed for each class of
financial instrument concerned.

ESMA shall submit those draft regulatory technical standards to the Commission by 3 July 2015.

Power is delegated to the Commission to adopt the regulatory technical standards referred to in the first
subparagraph in accordance with [Articles 10 to 14 of Regulation (EU) No 1095/2010.
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CHAPTER 2
Transparency for non-equity instruments
Article 8

Pre-trade transparency requirements for trading venues in respect of bonds, structuresds finance
products; and emission allowances-ane-derivatives

1. »>Mi-Market operators and investment firms operating a trading venue applying a central
limit order book or periodic auction systems shall make public current bid and offer prices and the
depth of trading interests at those prices whiehthat are advertised through their systems for bonds, and
structured flnance products emission dlowance&depwatﬂmmadedrenaﬂadmgﬁenue and package
orders. S y -Those Mmarket
operators and |nve£tment firms epera&mgatltﬂﬂg#enueshall make that |nformat| on available to the
publ|c ona contmuous bass dur| ng normal tradl ng hoursiha%pubhe%e&ebhgaﬂenﬁewrehapplﬁe

2. The transparency reqwrements referred to in paragraph 1l shaII be cahbrated for d|fferent
types of trading systel - . ding-a
trading-systems..

Pre-trade transparency requirements in respect of derivatives

4]1. Market operators and investment firms operating a trading venue-shaH—where-a-waiver—is
when applying a central limit order book or a periodic

granted-n-accerdance-with-Article-S{hib);,
auction system, shall make public at-teastneieativepre-tragecurrent bid and offer prices which-are
elese%eand the pHeedgg of the-trading |ntere£ts at those DI’ICES which are advertlsed through thelr

derivatives.

The transparency requirements shall be applied also to following transactions executed in respect of
OTC derivatives that are:

@ denominated in euro or the currency of Japan, the United States of America or United
Kingdom, and

(b) subject to the clearing obligation under Article 5(2) of Regulation (EU) No 648/2012 and
centrally cleared; and

(€ in respect of aclass of interest rate derivatives, the OTC derivatives with a full year tenor with
remaining period of 1, 2, 3, 5, 7, 10, 12, 15, 20, 25 or 30 yearsto their expiration.
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b

ESMA shall publish alist of the OTC derivatives on which the transparency applies in accordance with
this Article.

2. The transparency requirements referred to in paragraph 1 shall be calibrated for different types

of trading systems.

Article 1 Article 9

Waivers for nen-equity-instrumentsbonds, structured finance products, emission
allowances and derivatives

1. Competent authorities shall be able to waive the obligation for market operators and
investment firms operating a trading venue to make public the information referred to in Atticle
8Article 8(1) and Article 8a(%1) for:

(a) orders that are large in scale compared with normal market size and orders held in an order
management facility of the trading venue pending disclosure;

B

(eb) OTC derivatives which are not subject to the trading obligation specified—-Article28as
referred to in Article 27 and for which there is not a liquid market, and other financia
instruments for which thereis not aliquid market;

(ec) orders for the purpose of executing an exchange for physical;
(ed) package orders that meet one of the following conditions:

(i) at least one of its componentsis a financial instrument for which thereis not aliquid
market, unless there is aliquid market for the package order as awhole;

(i) at least one of its componentsis large in scale compared with the normal market size,
unlessthere is aliquid market for the package order as awhole;.

2. Before granting a waiver in accordance with paragraph ft1, competent authorities shall notify
ESMA and other competent authorities of the intended use of each individual waiver and provide an
explanation regarding their functioning. Notification of the intention to grant a waiver shall be made
not less than four months before the waiver is intended to take effect. Within two months following
receipt of the notification, ESMA shall issue an opinion to the competent authority in question
assessing the compatibility of the waiver with the requirements established in paragraph %1 and
specified in the regulatory technical standards adopted pursuant to paragraph 55. Where that competent
authority grants a waiver and a competent authority of another Member State disagrees, that competent
authority may refer the matter back to ESMA, which may act in accordance with the powers conferred
on it under Article 19 of Regulation (EU) No 1095/2010. ESMA shall monitor the application of the
waivers and submit an annual report to the Commission on how they are applied in practice.

2a Competent authorities shall be able to waive the obligation referred to in Article-8Article
8(#1) for each individual component of a package order.
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3. Competent authorities, may, either on their own initiative or upon request by other competent
authorities, withdraw a waiver granted under paragraph ft1 if they observe that the waiver is being used
in a way that deviates from its origina purpose or if they consider that the waiver is being used to
circumvent the requirements established in this Article.

Competent authorities shall notify ESMA and other competent authorities of such withdrawal without
delay and before it takes effect, providing full reasons for their decision.

4. The competent authority responsible for supervising one or more trading venues on which a
class of bond, structured finance product, emission allowance or derivative is traded may, where the
liquidity of that class of financial instrument falls below a specified threshold, temporarily suspend the
obligations referred to in jArticte-8Article 8. The specified threshold shall be defined on the basis of
objective criteria specific to the market for the financial instrument concerned. Notification of such
temporary suspension shall be published on the website of the relevant competent authority.

The temporary suspension shall be valid for an initial period not exceeding three months from the date
of its publication on the website of the relevant competent authority. Such a suspension may be
renewed for further periods not exceeding three months at a time if the grounds for the temporary
suspension continue to be applicable. Where the temporary suspension is not renewed after that
three-month period, it shall automatically lapse.

Before suspending or renewing the temporary suspension under this paragraph of the obligations
referred to injArticle-8Article 8 or Article 8a, the relevant competent authority shall notify ESMA of its
intention and provide an explanation. ESMA shall issue an opinion to the competent authority as soon
as practicable on whether in its view the suspension or the renewa of the temporary suspension is
justified in accordance with the first and second subparagraphs.

5. ESMA shall develop draft regulatory technical standards to specify the following:

(a) the parameters and methods for calculating the threshold of liquidity referred to in paragraph
4 in relation to the financial instrument. The parameters and methods for Member States to
calculate the threshold shall be set in such a way that when the threshold is reached, it
represents a significant decline in liquidity across all venues within the Union for the financial
instrument concerned based on the criteria used under Articte2Article 2(1)EA(17);

(b) the range of bid and offer prices er-guetes-and the depth of trading interests at those prices-or

be made public for each class of financia instrument concerned in accordance with Astiele
8Article 8(%1) and Article 8a(41), taking into account the necessary calibration for different
types of trading systems as referred to in Artiete-8(2):Article 8(2) and Article 8a(2); ESMA
shall determine characteristics of central limit order book and periodic auctions systems;

(c) the size of ordersthat are large in scale and the type and the minimum size of ordersheld in an
order management facility pending disclosure for which pre-trade disclosure may be waived
under paragraph 1 for each class of financial instrument concerned;
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(ed) the financia instruments or the classes of financial instruments for which there is not a liquid
market where pre-trade disclosure may be waived under paragraph f:1.

ESMA shall submit those draft regulatory technical standards to the Commission by 3 July 2015.

Power is delegated to the Commission to adopt the regulatory technical standards referred to in the first
subparagraph in accordance with Articles 10 to 14 of Regulation (EU) No 1095/2010.

6. In order to ensure the consistent application of pointsfi(i) and fi)(ii) of paragraph (Z1)fe)(e),
ESMA shall develop draft regulatory technical standards to establish a methodology for determining
those package orders for which there is a liquid market. When developing such methodology for
determining whether there is a liquid market for a package order as a whole, ESMA shall assess
whether packages are standardised and frequently traded.

ESMA shall submit those draft regulatory technical standards to the Commission by 28 February 2017.

Power is delegated to the Commission to adopt the regulatory technical standards referred to in the first
subparagraph in accordance with Articles 10 to 14 of Regulation (EU) No 1095/2010.

Article 62

Post-trade transparency requirements for trading venues in respect of bonds,
structured finance products, emission allowances and derivatives

1. Market operators and investment firms operating a trading venue shall make public the price,

volume and time of the transactions executed in respect of bonds, structured finance products, emission
alowances and-derivatives-traded on a trading venue and of the transactions executed in respect of

exchange-traded derivatives. The requirements shall also apply to transactions executed in respect of

OTC derivatives as referred to in Article 8a(1) second subparagraph. Market operators and investment

firms operating a trading venue shall make details of all such transactions public as close to real-time as
istechnically possible.

2. Market operators and investment firms operating a trading venue shall give access, on
reasonable commercial terms and on a rer—non-discriminatory basis, to the arrangements they employ
for making public the information under paragraph ft1 to investment firms which are obliged to publish
the details of their transactions in bonds, structured finance products, emission allowances and OTC
derivatives pursuant to Artiete22Article 20.




02014R0600 — EN — 01.01.2022 — 005.003 — 20

23. The competent authority responsible for supervising one or more trading venues on which a
class of bond, structured finance product, emission alowance or derivative is traded may, where the
liquidity of that class of financia instrument falls below the threshold determined in accordance with
the methodology as referred to in Artiele-9Article 9(B5)fa)(a), temporarily suspend the obligations
referred to inArtiele-20paragraph 1. That threshold shall be defined based on objective criteria specific
to the market for the financial instrument concerned. Such temporary suspension shall be published on
the website of the relevant competent authority_and notified to ESMA that should publish this

suspension on its website as well.

The temporary suspension shall be valid for an initial period not exceeding three months from the date
of its publication on the website of the relevant competent authority. Such a suspension may be
renewed for further periods not exceeding three months at a time if the grounds for the temporary
suspension continue to be applicable. Where the temporary suspension is not renewed after that
three-month period, it shall automatically lapse.

Before suspending or renewing the temporary suspension of the obligations referred to in Articte
40paragraph 1, the relevant competent authority shall notify ESMA of its intention and provide an
explanation. ESMA shall issue an opinion to the competent authority as soon as practicable on whether
inits view the suspension or the renewal of the temporary suspension isjustified in accordance with the
first and second subparagraphs:

Article 3

Deferred publication for bonds, structured finance products or emission
allowances

1 Market operators and investment firms operating a trading venue may defer the publication of
the details of transactions executed in respect of bonds, structured finance products or emission

alowances traded on a trading venue, including the price and the volume, in accordance with
paragraphs 2, 3and 4.

Market operators and investment firms operating a trading venue shall clearly disclose proposed
arrangements for deferred trade-publication to market participants and the public.

The arrangements for deferred trade-publication shall be organised by using five categories of
transactions related to a class of bond, structured finance product or emission allowance traded on a

trading venue:

@ category 1: transactions of a medium size in afinancial instrument for which there is a liquid
market;

(b) category 2: transactions of a medium size in a financial instrument for which there is not a
liquid market;
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(€ category 3: transactions of a large size in a financia instrument for which there is a liquid
market;

(d category 4: transactions of alarge size in afinancial instrument for which there is not aliquid
market;

(e category 5: transactions of avery large size, irrespective of the liquidity status of the financial
instrument.

2. The deferralsfor categories set in paragraph 1 shall not exceed:

@ for category 1, for price and volume 15 minutes;

(b) for category 2, for price the end of the trading day and for volume the end of the second
trading day;

(©) for category 3, for price the end of the second trading day and for volume one week;

(d) for category 4, for price one week and for volume two weeks; and

(e for category 5, for price and volume four weeks.

3.

publlcatlon as referred to in paraqraphs 1 and 2 competent authorrtres of the Member State of a
sovereign debt instrument may, with regard to transactions in that sovereign debt instruments in the
Union:

(ba) alow the omission of the publication of the volume of an individua transaction during an
extended time period of deferral;_or

The set deferred publication by competent authorities of Member State in relation to sovereign debt

instrument is applicable in the European Union. ESMA shall publish on its website the list of the
deferred publication related to sovereign debt instrument. ESMA shall monitor the application of those
arrangements for deferred trade-publication and shall submit an annual report to the Commission
indication how they are used in practice.

ta+elation-to-al-etherfinanetal-astruments-wWhen the deferral time period lapses, the outstanding
details of the transaction and all the details of the transactions on an individual basis shall be published.

4, ESMA shall develop draft regulatory technical standards to specify the following in such a
way as to enable the publication of information required under this Article 64—ef—DBirective
2014/65/EJas well as under Article 26f:

@ the details of transactions that investment firms, iretueing-Systematie-Hrternatisers-ane-market
operators and investment firms operating a trading venue shall make available to the public for
each class of financial instrument concerned in accordance with Article-10Article 10(%1),
including identifiers for the different types of transactions published under jArticte-10Article
10(t1) and Articte—21Article 20(%1), distinguishing between those determined by factors
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linked primarily to the valuation of the financial instruments and those determined by other
factors;

(b) the time limit that would be deemed in compliance with the obligation to publish as close to
real time as technically possible including when trades are executed outside ordinary trading
hours;_ESMA shall regularly review this time limit and adjust it in line with technological

developments;

and very large sizein aliquid and illiquid financial instrument eoneerned-in-accerdance withas
referred to in paragraph f-ofl, thisrd Article-and-with-/Article21{#)sub-paragraph, based on
quantitative and qualitative research taking into account the criteriain Article 2(1)(17)(a) and
other relevant criteria where applicable;

(d) the price and volume deferrals applicable to each of the five categories in paragraph 1, sub-
paragraph 3 that are shorter than deferrals set up in paragraph 2; the shortening shall be based
on quantitative and qualitative research to assess the impact of the decrease.

For each of the above categories ESMA shall regularly, recalibrate the applicable deferral duration,
with the aim to gradually decrease them where appropriate. A year after the decreased deferral
durations become applicable ESMA shall perform quantitative and qualitative research to assess the
impact of the decrease. Where available ESMA shall use the post-trade transparency data published by
the consolidated tape for this purpose. If adverse effects to the financial instruments appear, ESMA
shall increase the deferral window back to its previous state.

(ce) the crltenato be applled When determl ni ng the sizeor type of atransaction for which deferred

al = publication of details of

several transacuons inan aggregated form, or omission of the publlcanon of the volume of a

transaction with particular reference to alowing an extended length of time of deferral for
certain financial instruments depending on their liquidity, is allowed under paragraph 33.

ESMA shall submit those draft regulatory technical standards to the Commission by 3-Juty—2615[9
months from publication in Official Journal].

Power is delegated to the Commission to adopt the regulatory technical standards referred to in the first
subparagraph in accordance with Articles 10 to 14 of Regulation (EU) No 1095/2010

Article 11a

Deferred publication for derivatives

1 Market operators and investment firms operating a trading venue may defer the publication of
the details of transactions executed in respect of exchange-traded derivatives and in respect of OTC

Derivatives as referred to in Article 8a(1) second subparagraph, including the price and the volume, in
accordance with paragraphs 2 and 3. The deferrals shall be based on the liquidity of a class of
derivatives in accordance with Article 2(1)(17) point (a), and on the size of the transaction.

Market operators and investment firms operating a trading venue shall clearly disclose those
arrangements to market participants and the public.

The duration of deferrals will be determined by ESMA in accordance with paragraph 3, using complete
and accurate market data, according to the following categories of transactions in derivatives:

@ category 1: transactions of a medium size in a financial instrument for which there is aliquid
market;
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B

category 2: transactions of a medium size in a financial instrument for which there is not a
liquid market;

B

category 3: transactions of a large size in a financial instrument for which there is a liquid
market;

=

category 4: transactions of alarge size in afinancial instrument for which there is not aliquid
market;

(e category 5: transactions of avery large size, irrespective of the liquidity status of the financial
instrument.

When the deferral time period lapses, the outstanding details of the transaction and all the details of the
transaction on an individual basis shall be published.

2. The duration of deferrals will be based on the categories as referred to in paragraph 1, third
subparagraph, and determined by ESMA in accordance with paragraph 3, using complete and accurate
market data. The initial time deferral may be combination of any of the following durations: 15
minutes, the end of atrading day, the end of the second trading day, a week, two weeks, four weeks, or
two months.

3. ESMA shall develop draft regulatory technical standards to specify the following in such a
way as to enable the publication of information required under this Article and Article 26f:

@ the details of transactions that investment firms, market operators and investment firms
operating a trading venue shall make available to the public for each class of derivatives,
published under Article 10(1) and Article 20(1), distinguishing between those determined by
factors linked primarily to the valuation of the financial instruments and those determined by
other factors;

(b) the time limit that would be deemed in compliance with the obligation to publish as close to
real time as possible including when trades are executed outside ordinary trading hours,

(€ the conditions under which investment firms, and market operators and investment firms
operating a trading venue, may provide for deferred publication of details of transactions for
each class of derivatives concerned in accordance with paragraph 1 and 2 and Article 20(4);

(d) what constitutes a transaction of a medium, large and very large size in a liquid and illiquid
derivatives as referred to in paragraph 1, third sub-paragraph, based on analysis of the market
data taking into account characteristics of the market for a class of derivatives including its
liquidity as defined in Article 2(1)(17)(a);

(e assigning the appropriate time deferral of price and volume for each of the categories of
transactions as referred to in paragraph 1 based on analysis of the market data and the market
performance of the derivative or a class of derivatives, liquidity of a class of derivatives in
accordance with Article 2(1)(17)(a), and on the size of the transaction.

For each category ESMA shall regularly recalibrate the applicable deferral duration with the aim to
gradually decrease them where appropriate based on quantitative and qualitative research to assess the
impact of the decrease.

ESMA shall submit those draft regulatory technical standards to the Commission by [9 months from
publication in Official Journal].

Power is delegated to the Commission to adopt the regulatory technical standards referred to in the first
subparagraph in accordance with Articles 10 to 14 of Regulation (EU) No 1095/2010.

ESMA shall review the regulatory technical standards in conjunction with the expert stakeholder group
under Article 21(b) and amend the standards to take into account substantial changes in calibration of

categories under the first subparagraph point (d) and second subparagraph of this paragraph.” ;
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(6b)  Article 12, paragraph 1 is replaced by the following:

‘1. Market operators and investment firms operating a trading venue shall make the information
published in accordance with Articles 3, 4 and 6 to 11a available to the public by offering pre-trade and
post-trade transparency data separately.

CHAPTER 3
Obligation to offer trade data on a separate and reasonable commercial basis
Article 124
Obligation to make pre-trade and post-trade data available separately

1 Market operators and investment firms operating a trading venue shall make the information
published in accordance with jArticles 33, 44 and B-te-16 to Article 11 available to the public by
offering pre-trade and post-trade transparency data separately.

2. ESMA shall develop draft regulatory technical standards to specify the offering of pre-trade
and post-trade transparency data, including the level of disaggregation of the data to be made available
to the public as referred to in paragraph 1.

ESMA shall submit those draft regulatory technical standards to the Commission by 3 July 2015.

Power is delegated to the Commission to adopt the regulatory technical standards referred to in the first
subparagraph in accordance with Articles 10 to 14 of Regulation (EU) No 1095/2010.

Article 435
Obligation to make pre-trade and post-trade data available on a reasonable commercial basis

1 Market operators and investment firms operating a trading venue, APAs, CTPs and systematic
internalisers shall make the information published in accordance with Articles3;#4-anei6-tef113, 4, 6 to
11a, 14, 20, 21, 279 and 27h, available to the public on a reasonable commercia basis, which means
that the price of market data shall be based on the costs of producing and disseminating such data and
may include a reasonable margin, and ensure non-discriminatory access to the information. Market
operators and investment firms operating a trading venue, APAs and systematic internalisers shall make
Ssuch information shal-be-made-available in a machine readable format as well as readable for retail
customer and free of charge 15 minutes after publication.

shall devel op draft requl atory technl cal standards to spemfv whai constltutes areesonable commermal

fe 0 g -, as well as the content, format and
termi noloqv of the reasonable commercial basis mformanon that trading venues, APAs, CTPs and
systematic internalisers have to make available to the public.

ESMA shall submit those draft regulatory technical standards to the Commission by [OP please insert
nine months after entry into force].

Power is delegated to the Commission to adopt the regulatory technical standards referred to in the first
subparagraph in accordance with Articles 10 to 14 of Regulation (EU) No 1095/2010.
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TITLE I

TRANSPARENCY FOR SYSTEMATIC INTERNALISERS AND INVESTMENT FIRMS
TRADING OTC AND TICK SIZE REGIME FOR SYSTEMATIC INTERNALISERS

Article 146

Obligation for systematic internalisers to make public firm quotes in respect of shares, depositary
receipts, ETFs, certificates and other similar financial instruments

1 Investment firms shall make public firm quotes in respect of those shares, depositary receipts,
ETFs, certificates and other similar financial instruments traded on a trading venue for which they are
systematic internalisers and for which thereisaliquid market.

Where there is not a liquid market for the financial instruments referred to in the first subparagraph,
systematic internalisers shall disclose quotes to their clients upon request.

42. Shares, depositary receipts, ETFs, certificates and other similar financial instruments shall be
grouped in classes on the basis of the arithmetic average value of the orders executed in the market for
that financial instrument. The standard market size for each class of shares, depositary receipts, ETFs,
certificates and other similar financial instruments shall be a size representative of the arithmetic
average value of the orders executed in the market for the financial instruments included in each class.

53. The market for each share, depositary receipt, ETF, certificate or other similar financia
instrument shall be comprised of all orders executed in the Union in respect of that financial instrument
excluding those that are large in scale compared to normal market size.

64, The competent authority of the most relevant market in terms of liquidity as defined in Artiele
26Article 25 for each share, depositary receipt, ETF, certificate and other similar financial instrument
shall determine at least annually, on the basis of the arithmetic average value of the orders executed in
the market in respect of that financia instrument, the class to which it belongs. That information shall
be made public to al market participants and communicated to ESMA which shall publish the
information on its website.

75. In order to ensure the efficient valuation of shares, depositary receipts, ETFs, certificates and
other similar financial instruments and maximise the possibility of investment firms to obtain the best
deal for their clients, ESMA shall develop draft regulatory technica standards to specify further the
arrangements for the publication of a firm quote as referred to in paragraph 1, the determination of
whether prices reflect prevailing market conditions as referred to in paragraph 83, and of the standard
market size asreferred to in paragraphs22 and 44.

ESMA shall submit those draft regulatory technical standards to the Commission by 3 July 2015.
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Power is delegated to the Commission to adopt the regulatory technical standards referred to in the first
subparagraph in accordance with Articles 10 to 14 of Regulation (EU) No 1095/2010.

Article 157
Execution of client orders

1 Systematic internalisers shall make public their quotes on a regular and continuous basis
during normal trading hours. They may update their quotes at any time. They shall be allowed, under
exceptional market conditions, to withdraw their quotes.

Member States shall require that firms that meet the definition of systematic internaliser notify their
competent authority. Such notification shall be transmitted to ESMA. ESMA shall establish alist of all
Slsin the Union.

The quotes shall be made public in amanner which is easily accessible to other market participants on a
reasonable commercial basis.

2. Systematic internalisers shall, while complying with Article 27 of Directive 2014/65//EU,
execute the orders they receive from their clients in relation to the shares, depositary receipts, ETFs,
certificates and other similar financial instruments for which they are systematic internalisers at the
quoted prices at the time of reception of the order.

However, injustified cases, they may execute those orders at a better price provided that the price falls
within a public range close to market conditions.

3. Systematic internalisers may execute orders they receive from their professiona clients at
prices different than their quoted ones without having to comply with the requirements established in
paragraph 22, in respect of transactions where execution in several securities is part of one transaction
or in respect of ordersthat are subject to conditions other than the current market price.

4, Where a systematic internaliser quoting only one quote or whose highest quote is lower than
the standard market size receives an order from a client of a size bigger than its quotation size, but
lower than the standard market size, it may decide to execute that part of the order which exceeds its
quotation size, provided that it is executed at the quoted price, except where otherwise permitted under
the conditions laid down in paragraphs 22 and 33. Where the systematic internaliser is quoting in
different sizes and receives an order between those sizes, which it chooses to execute, it shall execute
the order at one of the quoted prices in compliance with Article 28 of Directive 2014/65/EU, except
where otherwise permitted under the conditions of paragraphs22 and 33 of this Article.

5. The Commission shall be empowered to adopt delegated acts in accordance with Artiete
50Article 49, clarifying what congtitutes a reasonable commercial basis to make quotes public as
referred to in paragraph 1.
Article 168
Obligations of competent authorities

The competent authorities shall check the following:

(a) that investment firms regularly update bid and offer prices published in accordance with
Artiete-T4Article 13 and maintain prices which reflect the prevailing market conditions;

(b) that investment firms comply with the conditions for price improvement laid down in Article
15Article 14(22).

Article 79
Access to quotes

1 Systematic internalisers shall be allowed to decide, on the basis of their commercial policy and
in an objective non-discriminatory way, the clients to whom they give access to their quotes. To that
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end there shall be clear standards for governing access to their quotes. Systematic internalisers may
refuse to enter into or discontinue business relationships with clients on the basis of commercial
considerations such as the client credit status, the counterparty risk and the final settlement of the
transaction.

2. In order to limit the risk of exposure to multiple transactions from the same client, systematic
internalisers shall be allowed to limit in a non-discriminatory way the number of transactions from the
same client which they undertake to enter at the published conditions. They may, in a
non-discriminatory way and in accordance with Article 28 of Directive 2014/65//EU, limit the total

number of transactions from different clients at the same time provided that thisis allowable only where
the number and/or volume of orders sought by clients considerably exceeds the norm.

3. In order to ensure the efficient valuation of shares, depositary receipts, ETFs, certificates and
other similar financial instruments and maximise the possibility for investment firms to obtain the best
deal for their clients, the Commission shall adopt delegated acts in accordance with A+tiete-50Article
49 specifying:

@ the criteria specifying when a quote is published on a regular and continuous basis and is
easily accessible as referred to in Article-15Article 14(#1) as well as the means by which
investment firms may comply with their obligation to make public their quotes, which shall
include the following possibilities:

0] through the facilities of any regulated market which has admitted the financial
instrument in question to trading;

(i) through an APA;
(iii) through proprietary arrangements;

(b) the criteria specifying those transactions where execution in several securities is part of one
transaction or those orders that are subject to conditions other than current market price as
referred to injArtiele-15Article 14(33);

(©) the criteria specifying what can be considered as exceptional market conditions that allow for
the withdrawal of quotes as well as the conditions for updating quotes as referred to in Artiele
45Article 14(E1);

(d) the criteria specifying when the number and/or volume of orders sought by clients
considerably exceeds the norm as referred to in paragraph 22.

(e the criteria specifying when prices fall within a public range close to market conditions as
referred to injArtiele-25Article 14(22).

Article 17a
Tick sizes

1 Systematic internalisers’ quotes, price improvements on those quotes and execution prices
shall comply with the tick sizes set in accordance with Article 49 of Directive 2014/65/EU.

2. The application of the tick sizes set in accordance with Article 49 of Directive 2014/65/EU

shall not prevent systematic internalisers from matching orders at mid- point within the current bid and
offer prices.
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Article 4810

Obligation for systematic internalisers to make public firm quotes in respect of bonds, structured
finance products, emission allowances and derivatives

4 Member States shall require that firms that meet the definition of systematic internaliser notify
their competent authority. Such notification shall be transmitted to ESMA. ESMA shall establish alist
of all systematic internalisersin the Union.
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Article 20

Post-trade disclosure by investment firms-ineluding-systematie-internalisers- in respect of

shares, depositary receipts, ETFs, certificates and other similar financial instruments

1. Investment firms which, either on own account or on behalf of clients, conclude transactionsin
shares, depositary receipts, ETFs, certificates and other similar financial instruments traded on a trading
venue, shall make public the volume and price of those transactions and the time at which they were
concluded. That information shall be made public through an APA.

2. The information which is made public in accordance with paragraph 1 of this Article and the
time-limits within which it is published shall comply with the requirements adopted pursuant to Attiete
6Article 6, including the regulatory technical standards adopted in accordance with Artiete—7Article
7(22)tay(@). Where the measures adopted pursuant to Article—7Article 7 provide for deferred
publication for certain categories of transaction in shares, depositary receipts, ETFs, certificates and
other similar financial instruments traded on a trading venue, that possibility shall also apply to those
transactions when undertaken outside trading venues.

3. ESMA shall develop draft regulatory technical standards to specify the following:

@ identifiers for the different types of transactions published under this Article, distinguishing
between those determined by factors linked primarily to the valuation of the financial instruments and
those determined by other factors;

(b) the application of the obligation under paragraph ft1 to transactions involving the use of those
financial instruments for collateral, lending or other purposes where the exchange of financial
instruments is determined by factors other than the current market valuation of the financial instrument;

(c) the party to atransaction that has to make the transaction public in accordance with paragraph
f1 if both parties to the transaction are investment firms.
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ESMA shall submit those draft regulatory technical standards to the Commission by 3 July 2015.

Power is delegated to the Commission to adopt the regulatory technical standards referred to in the first
subparagraph in accordance with Articles 10 to 14 of Regulation (EU) No 1095/2010.

Article 21

Post-trade disclosure by investment firms, including systematic internalisers, in respect of bonds,
structured finance products, emission allowances and derivatives

1 Investment firms which, either on own account or on behalf of clients, conclude transactionsin
bonds, structured finance products; and emission allowances ane-derivativestraded on a trading venue
shall make public the volume and price of those transactions and the time at which they were
concluded. The requirement shall also apply to transactions concluded in OTC derivatives as referred

toin Article 8a(1) second subparagraph.
That information shall be made public through an APA.

2. Each individual transaction shall be made public once through asingle APA.

3. The information which is made public in accordance with paragraph 1 and the time-limits
within which it is published shall comply with the requirements adopted pursuant to Articte-10Article
10, including the regulatory technical standards adopted in accordance with Atticle—11Article
11(44)ta)(a) and fb)(b) and Article 11a(3)(a) and (b).

4. Investment firms may defer publication of price or volume on the same conditions as laid

down in Article 11 and 11a. Where the measures adopted pursuant to Article 11 by national competent
authorities in relation to sovereign debt provide for omission of publication of the volume for an

extended period of time or publication of details of several transactions in an aggregated form, those
measures shall also apply to those transactions when undertaken outside trading venues.

Where the measures adopted pursuant to jArticte-11-Article 11(3) provide for deferred publication and
publication of limited details or detailsin an aggregated form, or a combination thereof, or for omission
of the publication of the volume for certain categories of transactions in bonds, structured finance
products, emission alowances and derivatives traded on a trading venue, that possibility shall also
apply to those transactions when undertaken outside trading venues.

5: ESMA shall develop draft regulatory technical standards in such a way as to enable the
publication of information required under Article 64 of Directive 2014/65/EU to specify the following:.

(a) the identifiers for the different types of transactions published in accordance with this Article,
distinguishing between those determined by factors linked primarily to the valuation of the financia
instruments and those determined by other factors;

(b) the application of the obligation under paragraph 1 to transactions involving the use of those
financial instruments for collateral, lending or other purposes where the exchange of financia
instruments is determined by factors other than the current market valuation of the financia
instrument;,
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ESMA shall submit those draft regulatory technical standards to the Commission by 3 July 2015.

Power is delegated to the Commission to adopt the regulatory technical standards referred to in the first
subparagraph in accordance with Articles 10 to 14 of Regulation (EU) No 1095/2010.

Article 21a

Designated publishing entity

1 Where only one party to a transaction is a designated publishing entity in accordance with
paragraph 3, it shall be responsible for making public transactions through an APA in accordance with
Article 19(1) or Article 20(1).

2. Where neither of the parties to a transaction, or both of the parties to a transaction are
designated publishing entities in accordance with paragraph 3, only the entity that sells the financial
instrument concerned shall make the transaction public through an APA.

3. Investment firms shall receive the status of designated publishing entity upon request to their
competent authority for specified classes of financial instruments. All systematic internalisers are
designated publishing entities for the financial instruments or classes of financial instruments for which

they are systematic internaliser. The request shall be notified by the competent authority to ESMA.

4, ESMA shall establish alist of all designated publishing entities, specifying the identity of the
designated publishing entities, including the systematic internalisers, as well as the classes of financial
instruments for which they are designated publishing entities and keep it updated on its website.

Article 22
Providing information for the purposes of transparency and other calculations

1 In order to carry out calculations for determining the reqw rements for the pre- and post-trade
transparency and the trading obligation regimes referred to in

Article-32Article 3 to Article 11a, Article 14 to Article 21 and Article 32, WhICh are applicable to
financial instruments and for determining whether an investment firm is a systematic internaliser,
ESMA and competent authorities may require information from:

(a) trading venues;

(b) APAs, and

() CTPs.
2. Trading venues, APAs and CTPs shall store the necessary data for a sufficient period.
3. ESMA shall develop draft regulatory technical standards to specify the content and frequency

of data requests and the formats and the timeframe in which trading venues, APAs and CTPs are to
respond to data requests referred to in paragraph 1, the type of data that is to be stored, and the
minimum period for which trading venues, APAs and CTPs are to store data in order to be able to
respond to data requests in accordance with paragraph 22.

Power is delegated to the Commission to supplement this Regulation by adopting the regulatory
technical standards referred to in the first subparagraph in accordance with Articles 10 to 14 of
Regulation (EU) No 1095/2010.
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Article 22a

Provision of market data to the CTP

1 Market data contributors shall, with regard to shares, ETFs and bonds that are traded on a
trading venue, and with regard to OTC derivatives as referred to in Article 8a(1) and 20(1), provide the
CTP with all the core market data, as well as with regulatory data, as needed for the CTP to be
operational. Those core market data shall be provided in a harmonised format, where applicable in
accordance with the data quality requirements based on Article 7, 11, 11a, 19 and 20, through a high

quality transmission protocol, and as close to real-time asis technically possible.

la Regulated markets and MTFs with the annual trading volume of shares traded at the trading
venue equal to or below 1 % of the annual trading volume of shares traded in the Union shall not be
reguired to provide core market data and regulatory datain relation to shares and ETFs to the CTP if:

@ the reqgulated market or the MTF is not a part of a group comprising or having close links with
aregulated market or a MTF that has annual trading volume of shares traded at the trading
venue above 1 % of annual trading volume of share traded in the Union; or

(b) on the regulated market or the MTF the 85 % of the annually trading volume of shares or more
were traded of the shares that were initially admitted to trading on that regulated market or the
MTF.

The regulated market or MTF that meets the conditions set in first subparagraph may contribute the
core market data and regulatory data to the CTP. The regulated market or MTF shall notify decision to
optinto CTP and ESMA.

ESMA shall publish and maintain the list of requlated market and MTF that meet the conditions set in

first subparagraph and also those who decided to opt in to the CTP on its website and update it annually
or every time there is new regulated market of MTF licensed or decidesto opt in.

2. Each CTP shall be free to choose, from among the types of connection that the market data
contributors offer to other users, which connection it wishes to use for the provision of those data
Market data contributors shall not receive any remuneration for providing the connectivity other than

the revenue sharing.

3. Market data contributors shall not receive from the CTP any remuneration for the market data
provided to the CTP other than the revenue sharing as referred to in Article 26h(5).

4. Market data contributors shall apply the deferrals as laid down in Articles 7, 11, 11a, 19 and
20 to the core market data to be submitted to the CTP. Market data contributors shall apply the
deferrals in such a way that the CTP is able to disseminate the consolidated core market data no later
than in accordance with Articles 6, 10, 20 and 21.";

Article 22b

Market data quality
1 The Commission shall set up an expert stakeholder group by [OP add 3 months as of entry

into force] to provide advice on the quality and the substance of core market data, the common

interpretation of core market data and the quality of the transmission protocol referred to in Article
21a(1). ESMA shall be member of the expert stakeholder group. The expert stakeholder group shall
provide advice on an annual basis. That advice shall be made public.

2. The Commission shall be empowered to adopt delegated acts in accordance with Article 49 to
further specify the quality and the substance of core the market data and the quality of the transmission
protocal.
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Those delegated acts shall in particular specify all of the following:

@ the market data contributors need to provide to the CTP in order to produce the core market
data needed for the CTP to be operational, including the substance and the format of those
market data;

(b) additional data fields that might be required to characterise core market data referred to in
Article 2 (1)((36)b) and the regulatory data referred to in Article 2(1)(36)(c).

For the purposes of the first subparagraph, the Commission shall take into account the advice from
ESMA and from the expert stakeholder group established in accordance with paragraph 1 international
developments, and standards agreed at Union or international level. The Commission shall ensure that
the delegated acts adopted take into account the reporting requirements laid down in Articles 3, 6, 8
8a, 10, 11, 11a, 14, 19, 20 and 260.

Article 22¢

Synchronisation of business clocks

1 Trading venues and their members or participants, designated publishing entities, APAs and
CTPs shall synchronise their business clocks to record the date and time of any reportable event.

2. ESMA shall, in accordance with international standards, develop draft regulatory technical
standards to specify the level of accuracy to which clocks are to be synchronised.

ESMA shall submit those draft regulatory technical standards to the Commission by [OP insert a date 6
months as of entry into force].

Power is delegated to the Commission to adopt the regulatory technical standards referred to in the first
subparagraph in accordance with Articles 10 to 14 of Regulation (EU) No 1095/2010.

Article 23
Trading obligation for investment firms

1 An investment firm shall ensure that the trades it undertakes, in shares agdmitted-to-trading-ena
regutatec-market-erwith an EEA International Securities Identification Number (ISIN) and which are
traded on atrading venue, shall take place on a regulated market, MTF-er, systematic internalisers- or a
third-country trading venue assessed as equivalent in accordance with Article 25(4), point (a) of
Directive 2014/65/EU, as appropriate, unlesstheicharacteristiesthetude that-they:

(@ are-nen-systematie—ad-hoe-rregutar-and-nfrequentthose shares are traded on a third-country

venuein the local currency; or

tb) those trades are carried out between eligible anefercounterparties, between professional
counterparties or between eligible and professional counterparties and do not contribute to the
price discovery process:

2. An investment firm that operates an internal matching system which executes client ordersin
shares, depositary receipts, ETFs, certificates and other similar financial instruments on a multilateral
basis must ensure it is authorised as an MTF under Directive 2014/65/EU and comply with all relevant
provisions pertaining to such authorisations.

3. ESMA shall develop draft regulatory technical standards to specify the particular
characteristics of those transactions in shares that do not contribute to the price discovery process as
referred to in paragraph i1, taking into consideration cases such as:

(a) non-addressable liquidity trades; or
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(b) where the exchange of such financia instruments is determined by factors other than the
current market valuation of the financial instrument.

ESMA shall submit those draft regulatory technical standards to the Commission by 3 July 2015.

Power is delegated to the Commission to adopt the regulatory technical standards referred to in the first
subparagraph in accordance with Articles 10 to 14 of Regulation (EU) No 1095/2010.

TITLEIV
TRANSACTION REPORTING
Article 24
Obligation to uphold integrity of markets

Without prejudice to the allocation of responsibilities for enforcing Regulation (EU) No 596/2014,
competent authorities coordinated by ESMA in accordance with Article 31 of Regulation (EU) No
1095/2010 shall monitor the activities of investment firms to ensure that they act honestly, fairly and
professionally and in a manner which promotes the integrity of the market.

Article 25

Obligation to maintain records

1 Investment firms shall keep at the disposal of the competent authority, for five years, the
relevant data relating to all orders and all transactions in financial instruments which they have carried
out, whether on own account or on behalf of aclient. In the case of transactions carried out on behalf of
clients, the records shall contain all the information and details of the identity of the client, and the
information required under Directive 2005/60/EC of the European Parliament and of the Council®.
ESMA may request access to that information in accordance with the procedure and under the
conditions set out in Article 35 of Regulation (EU) No 1095/2010.

2. The operator of a trading venue shall keep at the disposal of the competent authority, for at
least five years, the relevant data relating to aII orders in financia mstruments wh|ch are advert|sed
through the|r Q/siem. l i nt-dat | &

mfeHmaHeFkundethstaFagFaﬂh inan electronlc and machl nereadable format and usi ng a common
emplate.

3. ESMA shall develop draft regulatory technical standards to specify the details and formats of
the relevant order data required to be maintained under paragraph 22 of this Article that is not referred
to inArticte-26Article 26.

Those draft regulatory technical standards shall include the identification code of the member or
participant which transmitted the order, the identification code of the order, the date and time the order
was transmitted, the characteristics of the order, including the type of order, the limit price if

@ Directive 2005/60/EC of the European Parliament and of the Council of 26 October 2005 on the prevention
of the use of the financial system for the purpose of money laundering and terrorist financing (OJ L 309,
25.11.2005, p. 15).
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b

applicable, the validity period, any specific order instructions, details of any modification, cancellation,
partial or full execution of the order, the agency or principal capacity.

ESMA shall submit those draft regulatory technical standards to the Commission by 3 July 2015.

Power is delegated to the Commission to adopt the regulatory technical standards referred to in the first
subparagraph in accordance with Articles 10 to 14 of Regulation (EU) No 1095/2010.

Article 26
Obligation to report transactions

1 Investment firms which execute transactionsin financial instruments shall report complete and
accurate details of such trans- transactions to the competent authority as quickly as possible, and no
later than the close of the following working day.

When drafting those regulatory technical standards, ESMA shall take into account international
developments and standards agreed upon at Union or global level, and their consistency with the
reporting requirements laid down in Regulation (EU) No 648/2012 and Regulation (EU) No
2015/2365.

The competent authorities shall, in accordance with Article 85 of Directive 2014/65/EU, establish the
necessary arrangements in order to ensure that the following competent authorities also receive that
information:

(0] the competent authority of the most relevant market in terms of liquidity for
those financial instruments-alse-receives that-infermation:, and

(i) the competent authorities responsible for the supervision of the transmitting
investment firms;

(iii) the competent authorities responsible for the supervision of the branches
which have been part of the transaction; and

(iv) the competent authority responsible for the supervision of the trading venues
used.

The competent authorities shall without undue delay make available to ESMA any information reported
in accordance with this Article.

2. The obligation laid down in paragraph ft1 shall apply to:

(a) financial instruments which are admitted to trading or traded or concluded on a trading venue
or for which arequest for admission to trading has been made;

(b) financial instruments where the underlying is a financial instrument traded on atrading venue;
and
(c) financia instruments where the underlying is an index or a basket composed of financial

instruments traded on a trading venue;

The obligation shall apply to transactions in financial instruments referred to in points fa)-te{{€)(a) to
(c) irrespective of whether or not such transactions are carried out on the trading venue with exception
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of transactions in derivatives that are not concluded on a trading venue and that are not referred to in
poaints (b) or (c) orin Article 20(1).

3. The reports shall, in particular, include details of the names and numbers of the financia
instruments bought or sold, the quantity, the dates and times of execution, the transaction prices, a
designation to identify the elentsparties on whose behaf the investment firm has executed that
transaction, a designation to identify the persons and the computer algorithms within the investment
firm responsible for the investment decision and the execution of the transaction, a designation to
identify the entity subject to the reporting obligation, a designation to identify the applicable waiver

under which the trade has taken place, means of identifying the investment firms concerned.

RegulatienFor_transactions carried out on a trading venue, the reports shall include a transaction
identification code generated and disseminated by the trading venue to both buying and selling
members of the trading venue. For transactions not carried out on a trading venue, the reports shall
include a designation identifying the types of transactions in accordance with the measures to be
adopted pursuant to Articte-20Article 20(33)fa)(a) and Articte22Article 21(55)fa)(a). For commodity
derivatives, the reports shall indicate whether the transaction reduces risk in an objectively measurable
way in accordance with Article 57 of Directive 2014/65/EU..

4, Investment firms which transmit orders shall include in the transmission of that order all the
details as specified in paragraphs 1 and 33. Instead of including the mentioned details when
transmitting orders, an investment firm may choose to report the transmitted order, if it is executed, asa
transaction in accordance with the requirements under paragraph 1. In that case, the transaction report
by the investment firm shall state that it pertains to a transmitted order.

5. The operator of a trading venue shall report details of transactions in financia instruments
traded on its platform which are executed through its systems by afirmany member, participant or user
which is not subject to this Regulation in accordance with paragraphsft1 and 33.

6. In reporting the designation to identify the clients as required under paragraphs 33 and 44,
investment firms shall use alegal entity identifier established to identify clients that are legal persons.

ESMA shall develop by 3 January 2016 guidelines in accordance with Article 16 of Regulation (EU)
No 1095/2010 to ensure that the application of legal entity identifiers within the Union complies with
international standards, in particular those established by the Financial Stability Board.

7. The reports shall be made to the competent authority either by the investment firm itself, an
ARM acting on its behalf or by the trading venue through whose system the transaction was completed,
in accordance with paragraphsft1, 33 and 99.

Investment firms shall have responsibility for the completeness, accuracy and timely submission of the
reports which are submitted to the competent authority.

By way of derogation from that responsibility, where an investment firm reports details of those
transactions through an ARM which is acting on its behalf or a trading venue, the investment firm shall
not be responsible for failures in the completeness, accuracy or timely submission of the reports which
are attributable to the ARM or trading venue. In those cases and subject to Article 66(4) of Directive
2014/65/EU the ARM or trading venue shall be responsible for those failures.

Investment firms must nevertheless take reasonable steps to verify the completeness, accuracy and
timeliness of the transaction reports which were submitted on their behalf.

The home Member State shall require the trading venue, when making reports on behaf of the
investment firm, to have sound security mechanisms in place designed to guarantee the security and
authentication of the means of transfer of information, to minimise the risk of data corruption and
unauthorised access and to prevent information leakage maintaining the confidentiality of the data at all
times. The home Member State shall require the trading venue to maintain adequate resources and have
back-up facilitiesin place in order to offer and maintain its services at all times.
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Where there are errors or omissions in the transaction reports the ARM, investment firm or trading

venue reporting the transaction shall correct the information and submit a corrected report to the
competent authority.

Where transactions have been reported to a trade repository in accordance with jArtiele-9Article 9 of
Regulation (EU) No 648/2012 which is approved as an ARM and where those reports contain the
details required under paragraphst1, 33 and 99 and are transmitted to the competent authority by the
trade repository within the time limit set in paragraph 1, the obligation on the investment firm laid
down in paragraph 21 shall be considered to have been complied with.

Where there are errors or omissions in the transaction reports, the ARM, investment firm or trading
venue reporting the transaction shall correct the information and submit a corrected report to the
competent authority.

8.

8 When, in accordance with Article 35(8) of Directive 2014/65/EU, reports provided for under
this Article are transmitted to the competent authority of the host Member State, it shall transmit that
information to the competent authorities of the home Member State of the investment firm, unless the
competent authorities of the home Member State decide that they do not want to receive that
information.

9. ESMA shall develop draft regulatory technical standards to specify:

(a) data standards and formats for the information to be reported in accordance with paragraphs
1 and 33, including the methods and arrangements for reporting financial transactions and the
form and content of such reports;

(b) the criteriafor defining a relevant market in accordance with paragraph f1;

(© the references of the financial instruments bought or sold, the quantity, the dates and times of
execution, the transaction prices, the information and details of the identity of the client, a
designation to identify the clients on whose behalf the investment firm has executed that
transaction, a designation to identify the persons and the computer agorithms within the
investment firm responsible for the investment decision and the execution of the transaction, a
designation to identify the applicable waiver under which the trade has taken place, the means
of identifying the investment firms concerned, the way in which the transaction was executed,
data fields necessary for the processing and analysis of the transaction reports in accordance
with paragraph 33; and

(d) the designation to identify short sales of shares and sovereign debt as referred to in paragraph
B3;

(ce) the relevant categories of finaneial—nstrumentindices to be reported in accordance with
paragraph22;

(ef) the conditions upon which legal entity identifiers are devel oped, attributed and maintained, by
Member States in accordance with paragraph 66, and the conditions under which those legal
entity identifiers are used by investment firms so as to provide, pursuant to paragraphs 33, ¢4
and 55, for the designation to identify the clients in the transaction reports they are required to
establish pursuant to paragraph1;



02014R0600 — EN — 01.01.2022 — 005.003 — 38

(fa) the application of transaction reporting obligations to branches of investment firms;
(gh) what constitutes a transaction and execution of atransaction for the purposes of this Article.

(hi) when an investment firm is deemed to have transmitted an order for the purposes of paragraph
aa.

[0) the conditions for linking specific transactions and the means of the identification of
aggregated orders resulting in the execution of a transaction.

[(9) the date by which transactions are to be reported.

ESMA shall submit those draft regulatory technical standards to the Commission by 3 July 2015.

Power is delegated to the Commission to adopt the regulatory technical standards referred to in the first
subparagraph in accordance with Articles 10 to 14 of Regulation (EU) No 1095/2010.

10. By » M1 3 January 2020 «, ESMA shal submit a report to the Commission on the
functioning of this Article, including its interaction with the related reporting obligations under
Regulation (EU) No 648/2012, and whether the content and format of transaction reports received and
exchanged between competent authorities comprehensively enables monitoring of the activities of
investment firms in accordance with jArtiete-24Article 24 of this Regulation. The Commission may take
steps to propose any changes, including providing for transactions to be transmitted only to a single
system appointed by ESMA instead of to competent authorities. The Commission shall forward
ESMA'’ sreport to the European Parliament and to the Council.

11, By [OP insert date 2 years as of date of publication], ESMA shall submit to the Commission a

report assessing the feasibility of more integration in transaction reporting and streamlining of data
flows under Article 25 of this Regulation to:

@ reduce duplicative or inconsistent requirements for transaction data reporting, and in particular
duplicative or inconsistent requirements laid down in this Regulation, Regulation (EU) No
648/2012 and Regulation (EU) No 2015/2365;

(b) improve data standardisation and efficient sharing and use of data reported within any Union
reporting framework by any relevant competent authority, both Union and national.

When preparing the report, ESMA shall, where relevant, work in close cooperation with the other
bodies of the European System of Financial Supervision and the European Central Bank.

Article 27

Obligation to supply financial instrument reference data

1 With regard to financial instruments admitted to trading en-regulated-markets-or traded on
MFFs-er—OFFsa trading venue or concluded on a trading venue or where the issuer has approved
trading of the issued instrument or where a request for admission to trading has been made, trading
venues shall provide ESMA with identifying reference data for the purpose of transaction reporting
under Atticte26Article 26 and the transparency requirements under Articles 3, 6, 8, 8a, 10, 11, 11a, 14,
19 and 20.

With regard to
struments.derivatives, identifying reference data shall be based and further developed on globally
agreed international standard used for identifying reference data as derivative identifiers.
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Identifying reference data shall be made ready for submission to ESMA in an electronic and
standardised format before trading commencesin the financial instrument that it refersto. The financial
instrument reference data shall be updated whenever there are changes to the data with respect to a
financial instrument. ESMA shall publish those reference dataimmediately on its website. ESMA shall
give competent authorities access without undue delay to those reference data.

2. In order to allow competent authorities to monitor, pursuant to [Articte26Article 26, the
activities of investment firms to ensure that they act honestly, fairly and professionally and in a manner
which promotes the integrity of the market, ESMA shall, after consulting the competent authorities,
establish the necessary arrangements in order to ensure that:

(a) ESMA effectively receives the financial instrument reference data pursuant to paragraph f-ef
thisArticle;l

(b) of thisArticle;

(bc) the quality of the financial instrument reference data received pursuant to paragraph i1 of this
Article is appropriate for the purpose of transaction reporting under jArticte-26Article 26;

(ed) the financial instrument reference data received pursuant to paragraph 1 of this Article is
efficiently and without undue delay transmitted to the relevant competent authorities;

(cle) there are effective mechanisms in place between ESMA and the competent authorities to
resolve data delivery or data quality issues.

3. ESMA shall develop draft regulatory technical standards to specify:

@ data standards and formats for the financial instrument reference data in accordance
with paragraph ft1, including the methods and arrangements for supplying the data
and any update thereto to ESMA and transmitting it to competent authorities in
accordance with paragraph ft1, and the form and content of such data;

{b) the technical measures that are necessary in relation to the arrangements to be made
by ESMA and the competent authorities pursuant to paragraph [20.

c) the date by which reference data are to be reported.

Power is delegated to the Commission to supplement this Regulation by adopting the regulatory
technical standards referred to in the first subparagraph in accordance with Articles 10 to 14 of
Regulation (EU) No 1095/2010.

When drafting those draft regulatory technical standards, ESMA shall take into account international
developments and standards agreed upon at Union or global level, and the consistency of those draft
regulatory technical standards with the reporting requirements laid down in Regulation (EU) No
648/2012 and Regulation (EU) No 2015/2365.

4, ESMA may suspend the reporting obligations specified in paragraph ft1 for certain or al
financial instruments where al of the following conditions are met:

@ the suspension is necessary in order to preserve the integrity and quality of the reference data
subject to reporting obligation as specified in paragraph f:1 which may be put at risk by any of
the following:

@) serious incompleteness, inaccuracy or corruption of the submitted data, or

(i) unavailability in atimely manner, disruption or damage of the functioning of systems
used for the submitting, collecting, processing or storing the respective reference data
by ESMA, national competent authorities, market infrastructures, clearing and
settlement systems, and important market participants,
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(b) the existing Union regulatory requirements that are applicable do not address the threat;

(© the suspension does not have any detrimental effect on the efficiency of financial markets or
investors that is disproportionate to the benefits of the action;

(d) the suspension does not create any regulatory arbitrage.

When taking the measure referred to in the first subparagraph of this paragraph, ESMA shall take into
account the extent to which the measure ensures the accuracy and completeness of the reported data for
the purposes specified in paragraph 20.

Before deciding to take the measure referred to in the first subparagraph, ESMA shall notify the
relevant competent authorities.

The Commission is empowered to adopt delegated acts in accordance with A+tiete-56Article 50 in
order to supplement this Regulation by specifying the conditions referred to in the first subparagraph
and the circumstances under which the suspension referred to in that subparagraph ceases to apply.
TITLEIVa
DATA REPORTING SERVICES
CHAPTER 1

Authorisation of data reporting services providers

Article 27a

For the purposes of this Title, a national competent authority means a competent authority as defined in

<
5

point (26) of Article 4(1) of Directive 2014/65/EU.

Avrticle 27b
Requirement for authorisation

1 The operation of an APA, a CTP or an ARM as a regular occupation or business shall be
subject to prior authorisation by ESMA in accordance with this Title.

By way of derogation from the first subparagraph of this paragraph, an APA or ARM identified in
accordance with the delegated act referred to in Article—2Article 2(33) shall be subject to prior
authorisation and supervision by the relevant national competent authority in accordance with this Title.

2. An investment firm or a market operator operating a trading venue may aso provide the
services of an APA, a CTP or an ARM, subject to the prior verification by ESMA or the relevant
national competent authority that the investment firm or the market operator complies with this Title.
The provision of those services shall be included in their authorisation.

3. ESMA shall establish a register of all data reporting services providers in the Union. The
register shall be publicly available and shall contain information on the services for which the data
reporting services provider is authorised and it shall be updated on aregular basis.

Where ESMA, or a national competent authority where relevant, has withdrawn an authorisation in
accordance with jArticte-27eArticle 27e, that withdrawal shall be published in the register for a period
of five years.

4, Data reporting services providers shall provide their services under the supervision of ESMA
or the national competent authority where relevant. ESMA, or the national competent authority where
relevant, shall regularly review the compliance of data reporting services providers with this Title.
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ESMA, or the national competent authority where relevant, shall monitor that data reporting services
providers comply at al times with the conditions for initial authorisation established under this Title.

Article 27c
Authorisation of data reporting services providers

1 Data reporting services providers shall be authorised by ESMA, or the national competent
authority where relevant, for the purposes of this Title where:

@ the data reporting services provider is alegal person established in the Union; and
(b) the data reporting services provider meets the requirements laid down in this Title.

2. The authorisation referred to in paragraph /1 shall specify the data reporting service which the
data reporting services provider is authorised to provide. Where an authorised data reporting services
provider seeks to extend its business to additional data reporting services, it shall submit a request to
ESMA, or the national competent authority where relevant, for extension of that authorisation.

3. An authorised data reporting services provider shall comply at al times with the conditions for
authorisation referred to in this Title. An authorised data reporting services provider shall, without
undue delay, notify ESMA, or the national competent authority where relevant, of any material changes
to the conditions for authorisation.

4. The authorisation referred to in paragraph 1 shall be effective and valid for the entire
territory of the Union, and shall allow the data reporting services provider to provide the services for
which it has been authorised throughout the Union.

Article 27d
Procedures for granting and refusing applications for authorisation

1 The applicant data reporting services provider shall submit an application providing al
information necessary to enable ESMA, or the national competent authority where relevant, to confirm
that the data reporting services provider has established, at the time of initial authorisation, all the
necessary arrangements to meet its obligations under the provisions of this Title, including a
programme of operations setting out, inter alia, the types of services envisaged and the organisational
structure.

2. ESMA, or the national competent authority where relevant, shall assess whether the
application for authorisation is complete within 20 working days of receipt of the application.

Where the application is not complete, ESMA, or the national competent authority where relevant, shall
set adeadline by which the data reporting services provider isto provide additional information.

After assessing an application as complete, ESMA, or the national competent authority where relevant,
shall notify the data reporting services provider accordingly.

3. ESMA, or the national competent authority where relevant, shall, within six months from the
receipt of a complete application, assess the compliance of the data reporting services provider with
this Title. It shall adopt a fully reasoned decision granting or refusing authorisation and shall notify the
applicant data service provider accordingly within five working days.

4, ESMA shall develop draft regulatory technical standards to determine:

(a) the information to be provided under paragraph i1, including the programme of operations;
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(b) the information included in the notifications under Articte 27fArticle 27f(22).

Power is delegated to the Commission to supplement this Regulation by adopting the regulatory
technical standards referred to in the first subparagraph in accordance with Articles 10 to 14 of
Regulation (EU) No 1095/2010.

5. ESMA shall develop draft implementing technical standards to determine standard forms,
templates and procedures for the notification or provision of information provided for in paragraph -1
of this Article and in Articte 27fArticle 27f(22).

Power is conferred on the Commission to adopt the implementing technical standards referred to in the
first subparagraph in accordance with Article 15 of Regulation (EU) No 1095/2010.

Article 27da

Selection process for the authorisation of a single consolidated tape provider for each asset class

1 ESMA shall organise a selection procedure for the appointment of the CTP for a five year
term. ESMA shall organise a separate selection procedure for a single CTP for each of the following
asset classes:

(@ bonds;
(b) shares and exchange traded funds; and

(© OTC derivatives or relevant subclasses of OTC derivatives.

ESMA shall organise a the first selection procedure under point (a) by [OP insert date 9 months as of
entry into force], or if it is later, directly after publication of the delegated acts based on Article 11(4)
and 22b(2) in the Official Journal of the European Union.

ESMA shall organise the first selection procedure under point (b) within 6 months after the selection
procedure under point () or, if this is later, directly after publication of all relevant delegated acts in
the Official Journal of the European Union.

ESMA shall organise the first selection procedure under point (c) within six months after the selection
procedure under point (b)), and directly after an identifier under Article 26 para 1 is developed and

applied.

ESMA shall organise subsequent selection procedures under points b) and (c), in time to allow for
acontinuation of provision of the consolidated tape without disruption.

1 For each of the asset classes referred to in paragraph 1, ESMA shall assess the applications on
the basis of the following criteria:

@ the technical ability of the applicants to provide a resilient consolidated tape throughout the
Union;

Article 26h;

(b) the capacity of the applicants to comply with the organisational reguirements laid down in
©

the ability to receive, consolidate and disseminate core market data for shares, ETFs, bonds
and OTC derivatives; for shares and ETF disseminate also the European best bid and offer
spread, defined as the best bid and offer spread for a share or ETF among all the venues that
offer trading in that instrument;

d the governance structure of the applicants;

e kB

the speed at which the applicants can disseminate core market data;
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the capacity of the applicants to disseminate good quality data;

B

e

the total expenditure needed by the applicants to develop the consolidated tape and the costs
of operating the consolidated tape on an ongoing basis;

5

the level of the fees that the applicant intends to charge to the different types of users of the
core market data;

e

the possibility of the applicants to use modern interface technologies for the provision of the
core market data and for connectivity;

the storage medium the applicants will use for the storage of historic data;

E E

the protocols the applicants will use to prevent and address outages;

=

the revenue participation scheme in accordance with Article 26h(1) point (c) and (d) and

Article 26h(5).

1 The first selection procedure organised for shares and ETFs shall invite bids for the provision
of aconsolidated tape containing post trade data as well as the best bids and offers available at the time
of the transaction on the venue where the share or ETF is traded and the European best bid and offer
spread, defined as the best bid and offer spread for a share or ETF among all the venues that offer
trading in that instrument.

p. ESMA shall adopt a fully reasoned decision selecting the entities operating the consolidated
tapes within 3 months as of initiation of the selection procedure referred to in paragraph 1. Such
reasoned decision shall specify the conditions under which the CTPs shall operate, and in particular the
level of feesreferred to in paragraph 2, point (q) and for shares the level of the participation referred to
in paragraph 2, point (h), in particular for smaller pre-trade transparent trading venues. The selected
CTP shall without undue delay submit an application for authorisation referred to in Article 26d. In
case no entity has been selected, ESMA shall organise a new selection procedure after 6 months from
the end of the unsuccessful selection procedure.

3. The selected CTPs shall comply at al times with the organisational requirements set out in
Article 27h and with the conditions set out in the decision of ESMA authorising the CTP referred to in
paragraph 3. A CTP that is no longer able to comply with those requirements and conditions, including
the requirements and conditions on system disruptions and intrusions, shall inform ESMA thereof
without undue delay.

4. The withdrawal of the authorisation referred to in Article 26e shall only take effect as of the
moment that a new CTP has been selected and authorised in accordance with paragraphs 1 to 4.

5. Three years after the selection procedure under paragraph 1 point (a) and (b) is completed,
ESMA shall assess the market demand and impact of the consolidated tape on the functioning of the
market, and based on that assessment, report to the Commission on the opportunity of improving the
consolidated tape by requiring additional data to be published by the consolidated tape provider while
maintaining the opt-in mechanism referred to in Article 21a paragraph l1a.

Article 27e
Withdrawal of authorisation

1 ESMA, or the national competent authority where relevant, may withdraw the authorisation of
adata reporting services provider where the latter:

(@ does not make use of the authorisation within 12 months, expressy renounces the
authorisation or has provided no services for the preceding six months;

(b) obtained the authorisation by making false statements or by any other irregular means;

“['Nazir, Fatimah (GFM-LON) [NF(L1]
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(o) no longer meets the conditions under which it was authorised;

(d) has seriously and systematically infringed this Regulation.

2. ESMA shall, where relevant, without undue delay, notify the national competent authority in
the Member State where the data reporting services provider is established of a decision to withdraw
the authorisation of a data reporting services provider.

Article 27f
Requirements for the management body of a data reporting services provider

1 The management body of a data reporting services provider shall at all times be of sufficiently
good repute, possess sufficient knowledge, skills and experience and commit sufficient time to perform
their duties.

The management body shall possess adequate collective knowledge, skills and experience to be able to
understand the activities of the data reporting services provider. Each member of the management body
shall act with honesty, integrity and independence of mind to effectively challenge the decisions of the
senior management where necessary and to effectively oversee and monitor management
decision-making where necessary.

Where a market operator seeks authorisation to operate an APA, a CTP or an ARM pursuant to Artiete
27dArticle 27d and the members of the management body of the APA, the CTP or the ARM are the
same as the members of the management body of the regulated market, those persons are deemed to
comply with the requirements laid down in the first subparagraph.

2. A data reporting services provider shall notify to ESMA, or the national competent authority
where relevant, the names of all members of its management body and any changes to its membership,
along with al information needed to assess whether the entity complies with paragraph /1.

3. The management body of a data reporting services provider shall define and oversee the
implementation of the governance arrangements that ensure effective and prudent management of an
organisation, including the segregation of duties in the organisation and the prevention of conflicts of
interest, and in a manner that promotes the integrity of the market and the interest of its clients.

4, ESMA, or the national competent authority where relevant, shall refuse authorisation if it is
not satisfied that the person or persons who effectively direct the business of the data reporting services
provider are of sufficiently good repute, or if there are objective and demonstrable grounds for
believing that proposed changes to the management body of the data reporting services provider pose a
threat to its sound and prudent management and to the adequate consideration of the interest of its
clients and the integrity of the market.

5. ESMA shall develop draft regulatory technical standards by 1 January 2021 for the assessment
of the suitability of the members of the management body described in paragraph i1, taking into
account different roles and functions carried out by them and the need to avoid conflicts of interest
between members of the management body and users of the APA, CTP or ARM.

Power is delegated to the Commission to supplement this Regulation by adopting the regulatory
technical standards referred to in the first subparagraph in accordance with Articles 10 to 14 of
Regulation (EU) No 1095/2010.
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CHAPTER 2
Conditions for APAs, CTPs and ARMs
Article 27g
Organisational requirements for APAs

1 An APA shal have adequate policies and arrangements in place to make public the
information required under JArticles2020 and 2321 as close to real time as is technically possible, on a
reasonable commercia basis. The information shall be made available free of charge 15 minutes after
the APA has published it. The APA shall efficiently and consistently disseminate such informationin a
way that ensures fast access to the information, on a non-discriminatory basis and in a format that
facilitates the consolidation of the information with similar data from other sources.

2. The information made public by an APA in accordance with paragraph 1 shall include, at
least, the following details:

(a) the identifier of the financial instrument;

(b) the price at which the transaction was concluded;

(c) the volume of the transaction;

(d) the time of the transaction;
(e) the time the transaction was reported;

f) the price notation of the transaction;

(9) the code for the trading venue the transaction was executed on, or where the transaction was
executed via a systematic internaliser the code * SI’ or otherwise the code * OTC';

(h) if applicable, an indicator that the transaction was subject to specific conditions.

3. An APA shall operate and maintain effective administrative arrangements designed to prevent

conflicts of interest with its clients. In particular, an APA who is also a market operator or investment
firm shall treat al information collected in a non-discriminatory way and shall operate and maintain
appropriate arrangements to separate different business functions.

4. An APA shall have sound security mechanisms in place designed to guarantee the security of
the means of transfer of information, minimise the risk of data corruption and unauthorised access and
to prevent information leakage before publication. The APA shall maintain adequate resources and
have back-up facilitiesin place in order to offer and maintain its services at all times.

5. The APA shall have systems in place that can effectively check trade reports for completeness,
identify omissions and obvious errors, and request re-transmission of any such erroneous reports.

6. ESMA shall develop draft regulatory technical standards to determine common formats, data
standards and technical arrangements facilitating the consolidation of information as referred to in

paragraph 1.

Power is delegated to the Commission to supplement this Regulation by adopting the regulatory
technical standards referred to in the first subparagraph in accordance with Articles 10 to 14 of
Regulation (EU) No 1095/2010.

7. The Commission is empowered to adopt delegated acts in accordance with Artiete-50Article
50 in order to supplement this Regulation by specifying what constitutes a reasonable commercia basis
to make information public as referred to in paragraph 1 of this Article.
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(b)

©

ESMA shall develop draft regulatory technical standards specifying:

the means by which an APA may comply with the information obligation referred to in
paragraph1;

the content of the information published under paragraph 1, including at least the information
referred to in paragraph 22 in such away as to enable the publication of information required
under this Article;

the concrete organisational requirementslaid down in paragraphs(33, 44 and 5.

Power is delegated to the Commission to supplement this Regulation by adopting the regulatory
technical standards referred to in the first subparagraph in accordance with Articles 10 to 14 of
Regulation (EU) No 1095/2010.

Article 27h

Organisational requirements for €FPsconsolidated tape providers

CTPs shall, in accordance with the conditions for authorisation referred to in Article 26d:

collect all market data provided through contributions in relation to the asset class for which
they are authorised;

(d)

©

the-price-at-whieh-the-transaction-was-eonetudedcol lect monthly or annually subscription fees

from users;

thevelume-of-the-transaction;in the case of market data concerning shares, redistribute part of
their revenues for the purposes of covering the cost related to mandatory contribution and of
ensuring a fair level of participation for trading venues, and in particular smaller regulated
markets, SME Growth Markets and others trading venues providing initial admission to
trading of shares and trading venues providing the best bid and offers available, in the revenue
generated by the consolidated tape in accordance with paragraph 5.

the-thme-ef-the-transaetion:in case of market data concerning asset classes other than shares,
redistribute part of their revenue fairly for the purpose of covering the costs, including loss of
revenue, related to mandatory contribution, and of ensuring a fair level of participation for
trading venues in the revenue generated by the consolidated tape;

the time-the transaetion-was reperted:produce consolidated core market data,

(0] for the provision of which the CTP is selected in accordance with Article 26d, while
publishing the market identifier code identifying the execution venue only in relation
to trading venue and only the necessary regulatory data;

(i) for the determination of the best bid and offer spread for shares or ETFs on trading
venues that offer trading in those instruments available at the time of the transaction
on the trading venue where the share or ETF is traded and of the corresponding
volume;

(iii) for the determination of the European best bid and offer spread, defined as the best
bid and offer spread for shares or ETFs traded on the central limit order book or
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periodic auction systems of the trading venues that offer trading in those instruments,
at the time a transaction takes place on one of the venues where the shares or ETFs
are traded and of the corresponding volume;

in_accordance with the data quality requirements set out in Article 21b to users into a continuous
electronic data stream on non-discriminatory terms as close to real time as technically possible.

) the-price-netation-ofthe-transaction:ensure that the consolidated core market data is easily
accessible, machine readable and utilisable for all users, including retail investors.

()]

2. CTPs shall adopt and publish on their website service level standards covering al of the
following:

(€] the-identifier—or-identifyingfeatures-of-the-finaneialHhstrumentan_inventory of market data
contributors from whom market data are received;

(b) the-price-at-which-the-transaction-was-coneludedmodes and speed of delivery of consolidated

market data to users;

(©) the-velume-of-the transaetion;measures taken to ensure operational continuity in the provision
of consolidated market data.
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53. Fhe-CTPs shall have sound security mechanisms in place designed to guarantee the security of
the means of transfer of infermationmarket data between the market data contributors and the CTP and

between the CTP and the users and to minimise the risk of data corruption and unauthorised access.
Fhe-CTPs shall maintain adequate resources and have back-up facilities in place r-erder-to offer and
maintain its services at all times.

4. After 12 months of full operation of the CTP for shares, ESMA shall provide the Commission
with a motivated opinion on the effectiveness and fairness of the level of participation of smaller
trading venues as referred in paragraph 5 point (a) in the revenues generated by the CTP as set out in
accordance with the second subparagraph of paragraph 1. The Commission may request ESMA to

provide further opinions, where necessary or appropriate. The Commission shall be empowered to
adopt a delegated act in accordance with Article 49 to revise the allocation key for the revenue

redistribution, where appropriate. In the context of the allocation key revision, the position of the
smaller trading venues compared to the situation before they became market data contributors shall not
be deteriorated.

5. The revenue shall be distributed to trading venues. The redistribution of revenue shall be
based on total annual turnover. The total annua turnover of the trading venue under the preferential
treatment shall be multiplied by weight that is assigned to the conditions justifying the preferential
treatment of the trading venue specified in second subparagraph. The weights shall be added
cumulatively.

The conditionsjustifying the preferential treatment of the trading venue are:

1 data are provided from regulated markets and SME growth markets, with the annual
trading volume of shares traded at the trading venue equals to or is below 1 % of the
annual trading volume of shares traded in the Union;

[

best bids and offers from trading venues are provided to consolidated tape; and

|w

data are provided from regulated markets, SME growth markets and multilateral
trading facilities who offer and provide initial admission on regular basis for the
share or ETF.

Conditionsin point 1 shall have higher weight than conditionsin point 2, and conditionsin point 2 shall
have higher weight than conditionsin point 3.

6. ESMA shall develop draft regulatory technical standards to determm&datarstaﬂdard&aﬂd

eC|fv the preferentlal Werqhts assrqned to the condltlons |ust|fv| ng

utHisablefer-market-participants-assp!
the Dreferentlal treatment referred to in paragraphs ft5 and E—e#thrs#&ele—meteémg%deﬁ&iymg

rketthe mechanism of

cal cul a1| ng the revenue sharl ng based on the weight system.

For the purposes of determining the preferential weights, ESMA shall assess characteristics of the
trading venues, the data submitted and also potential loss of revenue of smaller trading venues as
referred to in paragraph 5 point 1.
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ESMA shall submit those draft regulatory technical standards to the Commission by [OP insert a date 9
months as of entry into force].

Power is delegated to the Commission to supplement—this-Regutation—by—adopting the regulatory
technical standards referred to in the-first-subparagraph (c) of paragraph 1 in accordance with Articles
610 to 414 of Regulation (EU) No 1095/2010.

Article 27ha

Reporting obligations for consolidated tape providers

1 CTPs shall, at the end of each quarter, publish on their website, which shall be accessible for

free, performance statistics and incident reports relating to data quality and systems.

82. ESMA shall develop draft regulatory technical standards to specifying: the content, timing
format and terminology of the reporting obligation under paragraph 1.

ESMA shall submit those draft regulatory technical standards to the Commission by [OP please insert
nine months after entry into force].

te)

Power is delegated to the Commission to supplement—this-Regutation—by—adopting the regulatory
technical standards referred to in the first subparagraph in accordance with Articles 010 to #414 of
Regulation (EU) No 1095/2010.

3. CTPs shall keep and preserve records relating to their business for a period of no less than five
years. Information concerning the first two years shall be kept in an easily accessible place, and the

CTP shall promptly provide ESMA or competent authority with such records upon request.

Article 27i

Organisational requirements for ARMs

1 An ARM shall have adequate policies and arrangements in place to report the information
required under Article-26Article 26 as quickly as possible, and no later than the close of the working
day following the day upon which the transaction took place.

2. The ARM shall operate and maintain effective administrative arrangements designed to
prevent conflicts of interest with its clients. In particular, an ARM that is also a market operator or
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investment firm shall treat all information collected in a non-discriminatory fashion and shall operate
and maintain appropriate arrangements to separate different business functions.

3. The ARM shall have sound security mechanisms in place designed to guarantee the security
and authentication of the means of transfer of information, minimise the risk of data corruption and
unauthorised access and to prevent information leakage, maintaining the confidentiality of the data at
all times. The ARM shall maintain adequate resources and have back-up facilities in place in order to
offer and maintain its services at all times.

4. The ARM shall have systems in place that can effectively check transaction reports for
completeness, identify omissions and obvious errors caused by the investment firm, and where such

error or omission occurs, to communicate details of the error or omission to the investment firm and
request re-transmission of any such erroneous reports.

The ARM shall have systems in place to enable the ARM to detect errors or omissions caused by the
ARM itself and to enable the ARM to correct and transmit, or re-transmit as the case may be, correct
and complete transaction reports to the competent authority.

5. ESMA shall develop draft regulatory technical standards specifying:

(a) the means by which the ARM may comply with the information obligation referred to in
paragraph 1; and

(b) the concrete organisationa requirements laid down in paragraphs22, 33 and 44.

Power is delegated to the Commission to supplement this Regulation by adopting the regulatory
technical standards referred to in the first subparagraph in accordance with Articles #9010 to 414 of
Regulation (EU) No 1095/2010.

TITLEV
DERIVATIVES

Article 28

Obligation to trade on regulated markets, MTFs or OTFs

| I | U) No 648 tATransactions in OTC derivatives
pertaining to aclass of derivatives that has been declared subject to the trading obligation in accordance
with the procedure set out in Artiele-32Article 32 of this Regulation and listed in the register referred to
in Article-34Article 34 of this Regulation between counterparties as referred to in Article 4(1)(a) of
Regulation (EU) No 648/2012 shall be concluded only on:

(a) regulated markets;

(b) MTFs;

(@] OTFs; or

(d) third-country trading venues, provided that the Commission has adopted a decision in

accordance with paragraph @4 and provided that the third country provides for an effective
equivalent system for the recognition of trading venues authorised under Directive
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2014/65/EU to admit to trading or trade derivatives declared subject to atrading obligation in
that third country on anon- exclusive basis.

32. Derivatives declared subject to the trading obligation pursuant to paragraph ft1 shall be

eligible to be-admitted-to-trading on a regulated-market-or-to-trade-on-any-trading venue as referred to
in paragraph 1 on a non-exclusive and non-discriminatory basis.

43, The Commission may, in accordance with the examination procedure referred to in Artiele
51Article 51(22) adopt decisions determining that the legal and supervisory framework of a third
country ensures that a trading venue authorised in that third country complies with legally binding
requirements which are equivalent to the requirements for the trading venues referred to in paragraph

1(a), (b) or (c) of this Article, resulting from this Regulation, Directive 2014/65/EU, and
Regul ation (EU) No 596/2014, and which are subject to effective supervision and enforcement in that
third country.

Those decisions shall be for the sole purpose of determining eligibility as a trading venue for
derivatives subject to the trading obligation.

The legal and supervisory framework of athird country is considered to have equivalent effect where
that framework fulfils all the following conditions:

(a) trading venues in that third country are subject to authorisation and to effective supervision
and enforcement on an ongoing basis;

(b) tradi ing venues have clear and transparent rules regarding-admission-of-finaneral-thstrurments to
that derivatives are capable of being traded in a
fair, orderly and efficient manner, and are freely negotiable;

te)

(o) it ensures market transparency and integrity via rules addressing market abuse in the form of
insider dealing and market manipulation;

A decision of the Commission under this paragraph may be limited to a category or categories of
trading venues. In that case, a third-country trading venue is only included in paragraph g{e)-1(d) if it
fallswithin a category covered by the Commission’ s decision.

54. In order to ensure consistent application of this Article, ESMA shall develop draft regulatory
technical standards to specify the types of contracts referred to in paragraph 22 which have a direct,
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substantial and foreseeable effect within the Union and the cases where the trading obligation is
necessary or appropriate to prevent the evasion of any provision of this Regulation.

ESMA shall submit those draft regulatory technical standards to the Commission by 3 July 2015.

Power is delegated to the Commission to adopt the regulatory technical standards referred to in the first
subparagraph in accordance with Articles[10 to 14 of Regulation (EU) No 1095/2010.

Where possible and appropriate, the regulatory technical standards referred to in this paragraph shall be
identical to those adopted under [Article 4(4) of Regulation (EU) No 648/2012.

Article 29

Clearing obligation for derivatives traded on regulated markets and timing of acceptance for clearing

1 The operator of a regulated market shall ensure that al transactions in derivatives that are
concluded on that regulated market are cleared by a CCP.

2. CCPs, trading venues and investment firms which act as clearing members in accordance with
Artiete-2(34)-Article 2(14) of Regulation (EU) No 648/2012 shall have in place effective systems,
procedures and arrangements in relation to cleared derivatives to ensure that transactions in cleared
derivatives are submitted and accepted for clearing as quickly as technologically practicable using
automated systems.

In this paragraph, * cleared derivatives means

@ all derivatives which are to be cleared pursuant to the clearing obligation under paragraph 1
of this Article or pursuant to the clearing obligation under jArticte-4Article 4 of Regulation
(EU) No 648/2012;

(b) all derivatives which are otherwise agreed by the relevant parties to be cleared.

3. ESMA shall develop draft regulatory technical standards to specify the minimum requirements
for systems, procedures and arrangements, including the acceptance timeframes, under this Article
taking into account the need to ensure proper management of operational or other risks.

ESMA shall have ongoing authority to develop further regulatory technical standards to update thosein
forceif it considers that that is required asindustry standards evolve.

ESMA shall submit the draft regulatory technical standards referred to in the first subparagraph to the
Commission by 3 July 2015.

Power is delegated to the Commission to adopt the regulatory technical standards referred to in the first
and second subparagraph in accordance with Articles/10 to[14 of Regulation (EU) No 1095/2010.

Article 30
Indirect Clearing Arrangements

1 Indirect clearing arrangements with regard to exchange-traded derivatives are permissible
provided that those arrangements do not increase counterparty risk and ensure that the assets and
positions of the counterparty benefit from protection with equivalent effect to that referred to in Articles
13939 and (4848 of Regulation (EU) No 648/2012.

2. ESMA shall develop draft regulatory technical standards to specify the types of indirect
clearing service arrangements, where established, that meet the conditions referred to in paragraph i1,
ensuring consistency with provisions established for OTC derivatives under Chapter |1 of Commission

@ Combnbegated BlegatetioRd@tigtidn 1ER/P0481149/2013 of 19 December 2012 supplementing Regulation
(EU) No 648/2012 of the European Parliament and of the Council with regard to regulatory technical
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ESMA shall submit those draft regulatory technical standards to the Commission by 3 July 2015.

Power is delegated to the Commission to adopt the regulatory technical standards referred to in this
paragraph in accordance with Articles[10 to 14 of Regulation (EU) No 1095/2010.

Article 31

Pertfolie-CompressionPost-trade risk reduction services and intragroup transactions

wb}eet—te $arencv obllqatlon under Artlcleﬁ 8a 10, and 20 of th|s Requlatlon the traqu
obllqatlon under Artlcle 27 the b&st execution obllgatlon in Article 27 of Directive 2014/65/EU;-the
al a tion- and the obllganon in Artlcle

concluded during portfolio compression;

@
(b) part of post-trade risk reduction services;

© exempted from or otherwise not subject to the clearing obligation under Article 4 of
Regulation (EU) No 648/2012; or

(d) objectively measurable as reducing risks directly relating to the commercial activity or treasury
financing activity of the non-financial counterparty as referred to in Article 10(3) of
Regulation (EU) No 648/2012;

32. Investment firms and market operators previding-pertfelio-compressionsthat meet one of the
conditions in paragraph 1 shall keep complete and accurate records of aH-pertfelio-compressionswhieh
they-organise-or-participate-tathe transactions referred to in paragraph 1 that are not already recorded or
reported in accordance with Regulation (EU) No 648/2012. Those records shall be made available
promptly to the relevant competent authority or ESMA upon request.

43. The Commission mayshall adopt by means of delegated acts in accordance with jArtiete
50Article 50, measures specifying the following:

(@ the elements of transactions concluded during portfolio compression; in the scope of this

Article;

(b) the in ph2;post-trade risk reduction services in
scope of thl sArticle;

(€ elements of transactions to be recorded pursuant to paragraph 2.

(EU) No 648/2012 of the European Parliament and of the Council with regard to regulatory technical
standards on indirect clearing arrangements, the clearing obligation, the public register, access to a trading
venue, non-financia counterparties, and risk mitigation techniques for OTC derivatives contracts not
cleared by aCCP (OJ L 52, 23.2.2013, p. 11).



02014R0600 — EN — 01.01.2022 — 005.003 — 54

b

Article 32

Trading obligation procedure
1 ESMA shall develop draft regulatory technical standards to specify the following:

(a) which of the class of derivatives declared subject to the clearing obligation in accordance with
Artiete-5Article 5(25) and (42) of Regulation (EU) No 648/2012 or a relevant subset thereof
shall be traded on the venues referred to inArticte28Article 28 (1) of this Regulation;

(b) the date or dates from which the trading obligation takes effect, including any phase-in and the
categories of counterparties to which the obligation applies where such phase-in and such
categories of counterparties have been provided for in regulatory technical standards in
accordance with jArtiete- 5Article 5(22)(b) of Regulation (EU) No 648/2012.

ESMA shall submit those draft regulatory technical standards to the Commission within six months
after the adoption of the regulatory technical standards in accordance with jArticte-5Article 5(22) of
Regulation (EU) No 648/2012 by the Commission.

Before submitting the draft regulatory technical standards to the Commission for adoption, ESMA shall
conduct a public consultation and, where appropriate, may consult third-country competent authorities.

Power is conferred to the Commission to adopt the regulatory technical standards referred to in the first
subparagraph in accordance with Articles 10 to 14 of Regulation (EU) No 1095/2010.

2. In order for the trading obligation to take effect:

(a) the class of derivatives pursuant to paragraph fi{a)1(a) or a relevant subset thereof must be
admitted-te-trading-or-traded on at least one trading venue as referred to in Article28Article
28(11), and_v B

(b) there must be sufficient third-party buying and selling interest in the class of derivatives or a
relevant subset thereof so that such a class of derivatives is considered sufficiently liquid to
trade only on the venues referred to in jArtiete28 Article 28 (31).

3. In developing the draft regulatory technical standards referred to in paragraph 21, ESMA shall
consider the class of derivatives or a relevant subset thereof as sufficiently liquid pursuant to the
following criteria:

(a) the average frequency and size of trades over a range of market conditions, having regard to
the nature and lifecycle of products within the class of derivatives;

(b) the number and type of active market participants including the ratio of market participants to
products/contracts traded in a given product market;

(c) the average size of the spreads.

In preparing those draft regulatory technical standards, ESMA shall take into consideration the
anticipated impact that trading obligation might have on the liquidity of a class of derivatives or a
relevant subset thereof and the commercial activities of end users which are not financial entities.

ESMA shall determine whether the class of derivatives or relevant subset thereof is only sufficiently
liquid in transactions below a certain size.

4. ESMA shdll, on its own initiative, in accordance with the criteria set out in paragraph 22 and
after conducting a public consultation, identify and notify to the Commission the classes of derivatives
or individual derivative contracts that should be subject to the obligation to trade on the venues referred
to injArtiete28 Article 28(%1), but for which no CCP has yet received authorisation under Artiete-H4-or
f5Article 14 or 15 of Regulation (EU) No 648/2012 or which is not adrritted-te-trading-er-traded on a
trading venue referred to in Artiele 28()-Article 28 (1) point (4). ESMA shall, on its own initiative, in
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accordance with the criteria set out in paragraph 2 and after conducting a public consultation, identify
and notify to the Commission the classes of derivatives or individual derivative contracts that should be
subject to the obligation to trade on the venues referred to in Article 27(1), but for which no CCP has
yet received authorisation under Article 14 or 15 of Regulation (EU) No 648/2012 or which is not
traded on atrading venue referred to in Article 27(1).

Following the notification by ESMA referred to in the first subparagraph, the Commission may publish
a call for development of proposals for the trading of those derivatives on the venues referred to in
Article28Article 28 (11).

5. ESMA shall in accordance with paragraph 1, submit to the Commission draft regulatory
technical standards to amend, suspend or revoke existing regulatory technical standards whenever there
is a material change in the criteria set out in paragraph 22. Before doing so, ESMA may, where
appropriate, consult the competent authorities of third countries.

Power is conferred to the Commission to adopt regulatory technical standards referred to in this
paragraph in accordance with Articles 10 to 14 of Regulation (EU) No 1095/2010.

6. ESMA shall develop draft regulatory technical standards to specify the criteria referred to in
paragraph 2(s)2(b).

ESMA shall submit drafts for those regulatory technical standards to the Commission by 3 July 2015.

Power is delegated to the Commission to adopt the regulatory technical standards referred to in the first
subparagraph in accordance with Articles 10 to 14 of Regulation (EU) No 1095/2010.

7. Where ESMA considers that the suspension of the clearing obligation as referred to in Article
6a of Regulation (EU) No 648/2012 is amaterial change in the criteriafor the trading obligation to take
effect, as referred to in paragraph 5 of this Article, ESMA may request the Commission to suspend the
trading obligation laid down in Article 27(1) and (2) of this Regulation for the same classes of OTC
derivatives that are subject to the request to suspend the clearing obligation.

8. The request referred to in paragraph 7 shall not be made public.
9. After having received the request referred to in paragraph 7, the Commission shall, without

undue delay and, on the basis of the reasons and evidence provided by ESMA, do either of the
following:

(@ in an implementing act suspend the trading obligation for the classes of OTC derivatives that
are subject to the request to suspend the clearing obligation;

(b) reject the requested suspension.

For the purposes of point (b), the Commission shall inform ESMA of the reasons why it rejected the
requested suspension. The Commission shall immediately inform the European Parliament and the
Council of that rejection and forward them the reasons provided to ESMA. The information provided
to the European Parliament and the Council regarding the rejection and the reasons for that rejection
shall not be made public.

Article 32a

Stand-alone suspension of the trading obligation
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1 At the request of the competent authority of a Member State, the Commission may adopt an
implementing act in accordance with the procedure referred to in Article 50 and, after having consulted
ESMA, suspend the derivatives trading obligation with respect to the investment firms specified by the
competent authority. The competent authority shall indicate why it considers that the conditions for a
suspension are met. In particular, the competent authority shall demonstrate that an investment firm

within its jurisdiction:

(@ regularly acts as a market maker in an OTC derivative subject to the derivatives trading
obligation and regularly receives requests for a quote for the OTC from a non-EEA
counterpart which has no active membership on an EU trading venue that offers trading in the
OTC derivative; or

(b) regularly trades an OTC derivative subject to the derivatives trading obligation, with non-
EEA counterparty which would be qualified as afinancial counterparty if it were established in
the EU which have no active membership on an EU trading venue that offers trading in the
OTC derivative, and clears the OTC derivative on a central counterparty authorised in
accordance with Regulation (EU) 648/2012.

2. When assessing whether to suspend the trading obligation in accordance with paragraph 1, the
Commission shall take into account whether such suspension of the trading obligation would have a

distortive effect on the clearing obligation laid down in Article 4(1) of Regulation (EU) No 648/2012.
The Commission shall also contact other competent authorities from other Member States to assess
whether investment firms in Member States other than that making the request in accordance with
paragraph 1 are in a situation similar to those in the requesting Member State(s). Member States that
did not file a request pursuant to paragraph 1 may, after adoption of the implementing act mentioned in
paragraph 1, request that investment firms that are in a situation similar to those in the requesting
Member State(s) are added to the implementing act. The competent authority of the Member State(s)
making this request shall indicate and demonstrate why it considers that the conditions for a suspension
are also met.

If the derivatives trading obligation with respect to the investment firm specified by the competent

authority is suspended then the derivatives trading obligation shall not apply in respect to its
counterparty referred to in paragraph 1, points (a) or (b).

3. The implementing act referred to in paragraph 1 shall be accompanied by the evidence

presented by the competent authority requesting the suspension.

4. The implementing act referred to in paragraph 1 shall be communicated to ESMA and shall be
published in the ESMA register referred to in Article 33 of this Regulation.

5. The Commission shall regularly review whether the grounds for the suspension of the trading
obligation continue to apply.

Article 33
Mechanism to avoid duplicative or conflicting rules
1. The Commission shall be assisted by ESMA in monitoring and preparing reports, at least on
an annual basis, to the European Parliament and to the Council on the international application of
principles laid down in Articles 2828 and 2929, in particular with regard to potential duplicative or
conflicting requirements on market participants, and recommend possible actions.

2. The Commission may adopt implementing acts declaring that the legal, supervisory and
enforcement arrangements of the relevant third country:

(@ are equivalent to the requirements resulting from Articles2828 and 2929,;
(b) ensure protection of professional secrecy that is equivalent to that set out in this Regulation;

(©) are being effectively applied and enforced in an equitable and non-distortive manner so as to
ensure effective supervision and enforcement in that third country.
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Those implementing acts shall be adopted in accordance with the examination procedure referred to in
Article 51Article 51.

3. An implementing act on equivalence as referred to in paragraph 22 shall have the effect that
counterparties entering into a transaction subject to this Regulation shall be deemed to have fulfilled the
obligation contained in Articles{2828 and 2929 where at |east one of the counterpartiesis established in
that third country and the counterparties are in compliance with those legal, supervisory and
enforcement arrangements of the relevant third country.

4. The Commission shall, in cooperation with ESMA, monitor the effective implementation by
third countries, for which an implementing act on equivalence has been adopted, of the requirements
equivalent to those contained in Articles 2828 and 2929 and regularly report, at least on an annual
basis, to the European Parliament and to the Council.

Within 30 calendar days of the presentation of the report where the report reveals a significant defect or
inconsistency in the application of the equivalent requirements by third-country authorities, the
Commission may withdraw the recognition as equivalent of the third-country legal framework in
question. Where an implementing act on equivalence is withdrawn, transactions by counterparties shall
automatically be subject again to al requirements contained in Articles 2828 and 2929 of this
Regulation.

Article 34
Register of derivatives subject to the trading obligation

ESMA shall publish and maintain on its website a register specifying, in an exhaustive and unequivocal
manner, the derivatives that are subject to the obligation to trade on the venues referred to in Articte
28Article 28 (%1), the venues where they are admitted-te-trading-or-traded, and the dates from which
the obligation takes effect.

TITLE VI
NON-DISCRIMINATORY CLEARING ACCESS FOR FINANCIAL INSTRUMENTS
Article 35

Non-discriminatory access to a CCP

1 Without prejudice to Articte#Article 7 of Regulation (EU) No 648/2012, a CCP shall accept
to clear financia instruments on a non-discriminatory and transparent basis, including as regards
collateral requirements and fees relating to access, regardliess of the trading venue on which a
transaction is executed.—Fhisth

The requirement in the first subparagraph shall not apply to exchange-traded derivatives.

The CCP shall in particular shaH—ensure that a trading venue has the right to non-discriminatory
treatment of contracts traded on that trading venue in terms of:

(a) collateral requirements and netting of economically equivalent contracts, where the inclusion
of such contracts in the close-out and other netting procedures of a CCP based on the
applicable insolvency law would not endanger the smooth and orderly functioning, the vaidity
or enforceability of such procedures; and

(b) cross-margining with correlated contracts cleared by the same CCP under a risk model that
complies with Artiete42Article 41 of Regulation (EU) No 648/2012.

A CCP may require that the trading venue comply with the operational and technical requirements
established by the CCP including the risk management requirements. The requirement in this paragraph
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does not apply to any derivative contract that is already subject to the access obligations under Articte
7Article 7 of Regulation (EU) No 648/2012.

A CCP isnot bound by this Articleiif it is connected by close links to a trading venue which has given
notification under Articte-36 Article 36(55).

2. A request to access a CCP by a trading venue shall be formally submitted to a CCP, its
relevant competent authority and the competent authority of the trading venue. The request shall specify
to which types of financia instruments access is requested.

3. The CCP shall provi de a written reeponse to the tradl ng venue e|ther within three months +A

eeehange%aded—é%%v%—e&herof permlttl ng access, uﬂder—theon condltl on that a rel evant
competent authority has granted access pursuant to paragraph @4, or within three months of denying
access. The CCP may deny a request for access only under the conditions specified in paragraph fa)-
H6(a). Where a CCP denies access, it shall provide full reasonsin its response and inform its competent
authority in writing of the decision. Where the trading venue is established in a different Member State
toother than the one of the CCP, the CCP shall also provide such notification and reasoning to the
competent authority of thethat trading venue. The CCP shall makeprovide access pessibte-within three
months of providing a positive response to the access request.

4. The competent authority of the CCP or that of the trading venue shall grant a trading venue
access to a CCP only where such access:

@ would not require an interoperability arrangement, in the case of derivatives that are not OTC
derivatives pursuant to Article 2Article 2(7) of Regulation (EU) No 648/2012; or

(b) would not threaten the smooth and orderly functioning of the markets, in particular due to
liquidity fragmentation, or would not adversely affect systemic risk.

Nothing in point fa)(a) of the first subparagraph shall prevent access being granted where the request
referred to in paragraph 22 requires interoperability and the trading venue and all CCPs party to the
proposed interoperability arrangement have consented to the arrangement and the risks to which the
incumbent CCP is exposed to arising from inter-CCP positions are collateralised at athird party.

Where the need for an interoperability arrangement is the reason or is part of the reason for denying a
request, the trading venue will advise the CCP and inform ESMA which other CCPs have access to the
trading venue and ESMA will publish that information so that investment firms may choose to exercise
their rights under Article 37 of Directive 2014/65/EU in respect of those CCPs in order to facilitate
aternative access arrangements.

If a competent authority refuses accessit shall issue its decision within two months following receipt of
the request referred to in paragraph {22 and provide full reasons to the other competent authority, the
CCP and the trading venue including the evidence on which the decision is based.

5. As regards transferable securities and money market instruments, a CCP that has been newly
established and authorised as a CCP as defined in Article2Article 2(11) of Regulation (EU) No
648/2012 to clear under Articte-17Article 17 of Regulation (EU) No 648/2012 or recognised under
Article25Article 25 of Regulation (EU) No 648/2012 or authorised under a pre-existing national
authorisation regime for a period of less than three years on 2 July 2014 may, before » M1 3 January
2018 «, apply to its competent authority for permission to avail itself of transitional arrangements. The
competent authority may decide that this Article does not apply to the CCP in respect of transferable
securities and money market instruments, for atransitional period until » M1 3 July 2020 «.

Where such a transitional period is approved, the CCP cannot benefit from the access rights under
iArtiele-36Article 36 or this Article in respect of transferable securities and money market instruments
for the duration of that transitional arrangement. The competent authority shall notify members of the
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college of competent authorities for the CCP and ESMA when atransitional period is approved. ESMA
shall publish alist of al notifications that it receives.

Where a CCP which has been approved for the transitional arrangements under this paragraph is
connected by close links to one or more trading venues, those trading venues shall not benefit from
access rights under Article-36Article 36 or this Article in respect of transferable securities and money
market instruments for the duration of the transitional arrangement.

A CCP which is authorised during the three year period prior to entry into force, but is formed by a
merger or acquisition involving at least one CCP authorised prior to that period, shall not be permitted
to apply for the transitional arrangements under this paragraph.

6. ESMA shall develop draft regulatory technical standards to specify:

@ the specific conditions under which an access request may be denied by a CCP, including the
anticipated volume of transactions, the number and type of users, arrangements for managing
operational risk and complexity or other factors creating significant undue risks;

(b) the conditions under which access must be permitted by a CCP, including confidentiality of
information provided regarding financia instruments during the development phase, the
non-discriminatory and transparent basis as regards clearing fees, collateral requirements and
operational requirements regarding margining;

(© the conditions under which granting access will threaten the smooth and orderly functioning of
markets or would adversely affect systemic risk;

(d) the procedure for making a notification under paragraph 55;

(e the conditions for non-discriminatory treatment in terms of how contracts traded on that
trading venue are treated in terms of collateral requirements and netting of economically
equivalent contracts and cross-margining with correlated contracts cleared by the same CCP.

ESMA shall submit those draft regulatory technical standards to the Commission by 3 July 2015.

Power is delegated to the Commission to adopt the regulatory technical standards referred to in the first
subparagraph in accordance with Articles/10 to[14 of Regulation (EU) No 1095/2010.

Article 36
Non-discriminatory access to a trading venue

1 Without prejudice to Artiele-8Article 8 of Regulation (EU) No 648/2012, a trading venue
shall, upon request, provide trade feeds on a non-discriminatory and transparent basis, including as
regards fees related to access, upen-reguest-to any CCP authorised or recognised by that Regulation
{EU)-Ne-648/2012-that wishes to clear transactions in financia instruments that are concluded on that
trading venue. That requirement deesshall not apply to:

@ any derivative contract that is aready subject to the access obligations under Articte-8Article 8
of Regulation (EU) No 648/2012;

(b) exchange-traded derivatives.

2. A request to access a trading venue by a CCP shall be formally submitted to a trading venue,
its relevant competent authority and the competent authority of the CCP.

tradled-derivatives—either permitting access, under the condition that the relevant competent authority
has granted access pursuant to paragraph @4, or denying access. The trading venue may deny access

of€> g
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only under the conditions specified unelerpursuant to paragraph B{a)6, point (a). When access is denied,
the trading venue shall provide full reasons in its written response and infermforward that written
response to its competent authority—r-witing-ef—the-decision. Where the CCP is established in a
different Member State tethan the trading venue, the trading venue shall also previde-sueh-retification
and-reaseningforward that written response to the competent authority of the CCP. The trading venue
shall wakeprovide access pessible-within three months of providing a positive response to the access
request.

4, The competent authority of the trading venue or that of the CCP shall grant a CCP accessto a
trading venue only where such access:

(a) would not require an interoperability arrangement, in the case of derivatives that are not OTC
derivatives pursuant to Article2Article 2(7) of Regulation (EU) No 648/2012; or

(b) would not threaten the smooth and orderly functioning of the markets, in particular due to
liquidity fragmentation and the trading venue has put in place adequate mechanisms to prevent
such fragmentation, or would not adversely affect systemic risk.

Nothing in point f&)(a) of the first subparagraph shall prevent access being granted where the request
referred to in paragraph 22 requires interoperability and the trading venue and all CCPs party to the
proposed interoperability arrangement have consented to the arrangement and the risks to which the
incumbent CCP is exposed to arising from inter-CCP positions are collateralised at athird party.

Where the need for an interoperability arrangement is the reason or is part of the reason for denying a
request, the trading venue will advise the CCP and inform ESMA which other CCPs have access to the
trading venue and ESMA will publish that information so that investment firms may choose to exercise
their rights under Article 37 of Directive 2014/65/EU in respect of those CCPs in order to facilitate
aternative access arrangements.

If a competent authority denies access it shall issue its decision within two months following receipt of
the request referred to in paragraph 22 and provide full reasons to the other competent authority, the
trading venue and the CCP including the evidence on which its decision is based.
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65. ESMA shall develop draft regulatory technical standards to specify:

@ the specific conditions under which an access request may be denied by a trading venue,
including conditions based on the anticipated volume of transactions, the number of users,
arrangements for managing operational risk and complexity or other factors creating
significant undue risks;

(b) the conditions under which access shall be granted, including confidentiality of information
provided regarding financial instruments during the development phase and the
non-discriminatory and transparent basis as regards fees related to access;

(c) the conditions under which granting access will threaten the smooth and orderly functioning of
the markets, or would adversely affect systemic risk;

(d) the procedure for making a notification under paragraph 55, including further specifications
for calculation of the notional amount and the method by which ESMA may verify the
calculation of the volumes and approve the opt-out.

ESMA shall submit those draft regulatory technical standards to the Commission by 3 July 2015.

Power is delegated to the Commission to adopt the regulatory technical standards referred to in the first
subparagraph in accordance with Articles/10 to[14 of Regulation (EU) No 1095/2010.

Article 37
Non-discriminatory access to and obligation to licence benchmarks

1 Where the value of any financia instrument is calculated by reference to a benchmark, a
person with proprietary rights to the benchmark shall ensure that CCPs and trading venues are
permitted, for the purposes of trading and clearing, non-discriminatory access to:

(a) relevant price and data feeds and information on the composition, methodology and pricing of
that benchmark for the purposes of clearing and trading; and

(b) licences.

A licence including access to information shall be granted on afair, reasonable and non-discriminatory
basis within three months following the request by a CCP or atrading venue.

Access shall be given at a reasonable commercia price taking into account the price at which accessto
the benchmark is granted or the intellectual property rights are licensed on equivalent terms to another
CCP, trading venues or any related persons for the purposes of clearing and trading. Different prices
can be charged to different CCPs, trading venues or any related persons only where objectively
justified having regard to reasonable commercial grounds such as the quantity, scope or field of use
demanded.

2. Where a new benchmark is developed after » M1 3 January 2018 « the obligation to licence
starts no later than 30 months after a financia instrument referencing that benchmark commenced
trading or was admitted to trading. Where a person with proprietary rights to a new benchmark owns an
existing benchmark, that person shall establish that compared to any such existing benchmark the new
benchmark meets the following cumulative criteria:

@ the new benchmark is not a mere copy or adaptation of any such existing benchmark and the
methodology, including the underlying data, of the new benchmark is meaningfully different
from any such existing benchmark; and

(b) the new benchmark is not a substitute for any such existing benchmark.
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This paragraph shall be without prejudice to the application of competition rules and, in particular,
Article 101 and 102 TFEU.

3. No CCP, trading venue or related entity may enter into an agreement with any provider of a
benchmark the effect of which would be either:

(a) to prevent any other CCP or trading venue from obtaining access to such information or rights
asreferred to in paragrapht1; or

(b) to prevent any other CCP or trading venue from obtaining access to such alicence, as referred
toin paragraph 1.

4. ESMA shall develop draft regulatory technical standards to specify:

[€) the information through licensing to be made available under paragraph fia)-1(a) for the sole
use of the CCP or trading venue;

(b) other conditions under which access is granted, including confidentiality of information
provided;

(c) the standards guiding how a benchmark may be proven to be new in accordance with
paragraph 2fa)y-2(a) and fb)(b).

ESMA shall submit those draft regulatory technical standards to the Commission by 3 July 2015.

Power is delegated to the Commission to adopt the regulatory technical standards referred to in the first
subparagraph in accordance with Articles[10 to 14 of Regulation (EU) No 1095/2010.

Article 38

Access for third-country CCPs and trading venues

1 A trading venue established in a third country may request access to a CCP established in the
Union only if the Commission has adopted a decision in accordance with jArticte-28Article 28(44)
relating to that third country.

A CCP established in a third country may request access to a trading venue in the Union subject to that
CCP being recognised under Article 25 of Regulation (EU) No 648/2012.

CCPs and trading venues established in third countries shall only be permitted to make use of the
access rights Hreferred to in Article 34 and Article 35 with regard to financial instruments covered by
those Articles 35-te-36and provided that the Commission has adopted a decision in accordance with
paragraph 33 of this Article, determining that the legal and supervisory framework of the third country
is considered to provide for an effective equivalent system for permitting CCPs and trading venues
authorised under foreign regimes access to CCPs and trading venues established in that third country.

2. CCPs and trading venues established in third countries may only request a licence and the
access rights in accordance with Artiete-37Article 37 provided that the Commission has adopted a
decision in accordance with paragraph 33 of this Article that the legal and supervisory framework of
that third country is considered to provide for an effective equivalent system under which CCPs and
trading venues authorised in foreign jurisdictions are permitted access on a fair reasonable and
non-discriminatory basis to:

(a) relevant price and data feeds and information of composition, methodology and pricing of
benchmarks for the purposes of clearing and trading; and

(b) licences,

from persons with proprietary rights to benchmarks established in that third country.
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3. The Commission may, in accordance with the examination procedure referred to in Articte
5%Article 51, adopt decisions determining that the legal and supervisory framework of a third country
ensures that a trading venue and CCP authorised in that third country complies with legally binding
reguirements which are equivalent to the requirements referred to in paragraph 22 of this Article and
which are subject to effective supervision and enforcement in that third country.

The legal and supervisory framework of athird country is considered equivalent where that framework
fulfils al the following conditions:

@ trading venues in that third country are subject to authorisation and to effective supervision
and enforcement on an ongoing basis;

(b) it provides for an effective equivalent system for permitting CCPs and trading venues
authorised under foreign regimes access to CCPs and trading venues established in that third
country;

() the legal and supervisory framework of that third country provides for an effective equivalent

system under which CCPs and trading venues authorised in foreign jurisdictions are permitted
access on afair reasonable and non discriminatory basis to:

@) relevant price and data feeds and information of composition, methodology and
pricing of benchmarks for the purposes of clearing and trading; and

(i) licences,

from persons with proprietary rights to benchmarks established in that third country.

TITLE Vla
ESMA POWERS AND COMPETENCES
CHAPTER 1
Competences and procedures
Article 38a
Exercise of ESMA’s powers

The powers conferred on ESMA or any official of or other person authorised by ESMA by Articles
138b38b to 38e38e shall not be used to require the disclosure of information or documents which are
subject to legal privilege.

Article 38b
Request for information

1 ESMA may by simple request or by decision require the following persons to provide all
information to enable ESMA to carry out its duties under this Regulation:

(a) an APA, a CTP, an ARM, where they are supervised by ESMA, and an investment firm or a
market operator operating a trading venue to operate the data reporting services of an APA, a
CTPor an ARM, and the persons that control them or are controlled by them;

(b) the managers of the persons referred to in point fa}(a);

(o) the auditors and advisors of the persons referred to in point ffa)(a);
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2. Any simple request for information referred to in paragraph 1 shall:

@ refer to this Article as the legal basis of that request;

(b) state the purpose of the request;

(©) specify the information required;

(d) include a time limit within which the information is to be provided;

(e) include a statement that there is no obligation on the person from whom the information is

requested to provide that information but that in the event of a voluntary reply to the request,
the information provided must not be incorrect or misleading;

f) indicate the amount of the fine to be imposed in accordance with jArticle-38hArticle 38h where
the information provided isincorrect or misleading.
3. When requiring to supply information under paragraph 1 by decision, ESMA shall:

(a) refer to this Article asthe legal basis of that request;

(b) state the purpose of the request;

(o) specify the information required;

(d) set atime limit within which the information is to be provided;

(e indicate the periodic penalty payments provided for in jArticle—38iArticle 38i where the
production of the required information isincomplete;

f) indicate the fine provided for in jArticle-38hArticle 38h, where the answers to questions asked
areincorrect or misleading;

(9) indicate the right to appeal the decision before ESMA’s Board of Appea and to have the
decision reviewed by the Court of Justice of the European Union (Court of Justice) in
accordance with Articles 60 and 61 of Regulation (EU) No 1095/2010.

4. The persons referred to in paragraph 1 or their representatives and, in the case of lega
persons or associations having no legal personality, the persons authorised to represent them by law or
by their statutes shall supply the information requested. Lawyers duly authorised to act may supply the
information on behalf of their clients. The latter shall remain fully responsible if the information
supplied isincomplete, incorrect or misleading.

5. ESMA shall, without undue delay, send a copy of the simple request or of its decision to the
competent authority of the Member State of the persons referred to in paragraph 1.

Article 38c
General investigations
1 In order to carry out its duties under this Regulation, ESMA may conduct necessary
investigations of persons referred to in Article-38bArticle 38b (21). To that end, the officials and other
persons authorised by ESMA shall be empowered to:

(a) examine any records, data, procedures and any other material relevant to the execution of its
tasks irrespective of the medium on which they are stored;

(b) take or obtain certified copies of or extracts from such records, data, procedures and other
material;
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(o) summon and ask any person referred to in Article-38bArticle 38b (41) or their representatives
or staff for oral or written explanations on facts or documents relating to the subject matter and
purpose of the inspection and to record the answers;

(d) interview any other natural or legal person who consents to be interviewed for the purpose of
collecting information relating to the subject matter of an investigation;

(e request records of telephone and data traffic.

21 The officials and other persons authorised by ESMA for the purposes of the investigations
referred to in paragraph 1 shall exercise their powers upon production of a written authorisation
specifying the subject matter and purpose of the investigation. That authorisation shall also indicate the
periodic penalty payments provided for in jArticte-38iArticle 38i where the production of the required
records, data, procedures or any other material, or the answers to questions asked to persons referred to
in jArticte-38bArticle 38b (%1) are not provided or are incomplete, and the fines provided for in jArtiete
38hArticle 38h, where the answers to questions asked to persons referred to in Atrtiele-38bArticle 38b
(1) are incorrect or misleading.

32. The persons referred to in jArtiete-38bArticle 38b (1) are required to submit to investigations
launched on the basis of adecision of ESMA. The decision shall specify the subject matter and purpose
of the investigation, the periodic penalty payments provided for in jArtiete-38tArticle 38i, the legal

remedies available under Regulation (EU) No 1095/2010 and the right to have the decision reviewed by
the Court of Justice.

43. In good time before an investigation referred to in paragraph 21, ESMA shal inform the
competent authority of the Member State where the investigation is to be carried out of the
investigation and of the identity of the authorised persons. Officials of the competent authority
concerned shall, upon the request of ESMA, assist those authorised personsin carrying out their duties.
Officials of the competent authority concerned may also attend the investigations upon request.

54, If areguest for records of telephone or data traffic referred to in point ffe)(e) of paragraph 1
requires authorisation from ajudicial authority according to applicable national law, such authorisation
shall be applied for. Such authorisation may also be applied for as a precautionary measure.

65. Where a national judicial authority receives an application for the authorisation of a request
for records of telephone or data traffic referred to in point fe)(e) of paragraph 1, that authority shall
verify the following:

@ the decision adopted by ESMA referred to in paragraph 33 is authentic;
(b) any measures to be taken are proportionate and not arbitrary or excessive.

For the purposes of point fb)(b), the national judicial authority may ask ESMA for detailed
explanations, in particular relating to the grounds ESMA has for suspecting that an infringement of this
Regulation has taken place and the seriousness of the suspected infringement and the nature of the
involvement of the person subject to the coercive measures. However, the nationa judicial authority
shall not review the necessity for the investigation or demand that it be provided with the information
on ESMA' s file. The lawfulness of ESMA’ s decision shall be subject to review only by the Court of
Justice following the procedure set out in Regulation (EU) No 1095/2010.

Article 38d
On-site inspections

1 In order to carry out its duties under this Regulation, ESMA may conduct all necessary on-site
inspections at any business premises of the persons referred to inArticle-38bArticle 38b (11).
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2. The officials and other persons authorised by ESMA to conduct an on-site inspection may
enter any business premises of the persons subject to an investigation decision adopted by ESMA and
shall have all the powers stipulated in Artiete-38bArticle 38b (21). They shall also have the power to
seal any business premises and books or records for the period of, and to the extent necessary for, the
inspection.

3. In sufficient time before the inspection, ESMA shall give notice of the inspection to the
competent authority of the Member State where the inspection is to be conducted. Where the proper
conduct and efficiency of the inspection so require, ESMA, after informing the relevant competent
authority, may carry out the on-site inspection without prior notice. Inspections in accordance with this
Article shall be conducted provided that the relevant competent authority has confirmed that it does not
object to those inspections.

4, The officials and other persons authorised by ESMA to conduct an on-site inspection shall
exercise their powers upon production of a written authorisation specifying the subject matter and
purpose of the inspection and the periodic penalty payments provided for in jArticle-38tArticle 38i
where the persons concerned do not submit to the inspection.

5. The persons referred to in Artiele-38bArticle 38b (%1) shall submit to on-site inspections
ordered by decision of ESMA. The decision shall specify the subject matter and purpose of the
inspection, appoint the date on which it is to begin and indicate the periodic penalty payments provided
for injArticle-38tArticle 38i, the legal remedies available under Regulation (EU) No 1095/2010 as well
as theright to have the decision reviewed by the Court of Justice.

6. Officials of, as well as those authorised or appointed by, the competent authority of the
Member State where the inspection is to be conducted shall, at the request of ESMA, actively assist the
officials and other persons authorised by ESMA. Officials of the competent authority of the Member
State concerned may also attend the on-site inspections.

7. ESMA may aso require competent authorities to carry out specific investigatory tasks and
on-site inspections as provided for in this Article and in jArticle-38bArticle 38b (1) on its behalf.

8. Where the officials and other accompanying persons authorised by ESMA find that a person
opposes an inspection ordered pursuant to this Article, the competent authority of the Member State
concerned shall afford them the necessary assistance, requesting, where appropriate, the assistance of
the police or of an equivalent enforcement authority, so as to enable them to conduct their on-site
inspection.

9. If the on-site inspection provided for in paragraph 1 or the assistance provided for in
paragraph 77 requires authorisation by ajudicial authority according to national law, such authorisation
shall be applied for. Such authorisation may also be applied for as a precautionary measure.

10. Where a nationa judicia authority receives an application for the authorisation of an on-site
inspection provided for in paragraph 1 or the assistance provided for in paragraph 77, that authority
shall verify the following:

(a) the decision adopted by ESMA referred to in paragraph 55 is authentic;
(b) any measures to be taken are proportionate and not arbitrary or excessive.

For the purposes of point fb)(b), the national judicial authority may ask ESMA for detaled
explanations, in particular relating to the grounds ESMA has for suspecting that an infringement of this
Regulation has taken place and the seriousness of the suspected infringement and the nature of the
involvement of the person subject to the coercive measures. However, the national judicia authority
shall not review the necessity for the investigation or demand that it be provided with the information
on ESMA’s file. The lawfulness of ESMA’ s decision shall be subject to review only by the Court of
Justice following the procedure set out in Regulation (EU) No 1095/2010.
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Article 38e
Exchange of information

ESMA and the competent authorities shall, without undue delay, provide each other with the
information required for the purposes of carrying out their duties under this Regulation.

Article 38f
Professional secrecy

The obligation of professional secrecy referred to in Article 76 of Directive 2014/65/EU shall apply to
ESMA and all persons who work or who have worked for ESMA or for any other person to whom
ESMA has delegated tasks, including auditors and experts contracted by ESMA.

Article 389
Supervisory measures by ESMA
1 Where ESMA finds that a person listed in peintia)-efArticle-38b(f)-has-committed-one-of- the
tAfH i i ta-Article 37b(1), point (a), has not complied with any of

nfringements-of-requirements-provided-for-n-,
the requirements laid down in Article 21a, Article 21b, Article 21c, or Title \ValVa, it shall take one or
more of the following actions:

(a) adopt a decision requiring the person to bring the infringement to an end;

(b) adopt a decision imposing fines or periodic penalty payments pursuant to Articles38k38h and
138i38i;

(c) issue public notices.

2. When taking the actions referred to in paragraph 1, ESMA shall take into account the nature

and seriousness of the infringement, having regard to the following criteria:

(a) the duration and frequency of the infringement;

(b) whether financial crime has been occasioned, facilitated or otherwise attributable to the
infringement;

(© whether the infringement has been committed intentionally or negligently;

(d) the degree of responsibility of the person responsible for the infringement;

(e) the financial strength of the person responsible for the infringement, as indicated by the total
turnover of the responsible legal person or the annual income and net assets of the responsible
natural person;

) the impact of the infringement on investors’ interests;

(9) the importance of the profits gained, losses avoided by the person responsible for the
infringement or the losses for third parties derived from the infringement, insofar as they can
be determined;

(h) the level of cooperation of the person responsible for the infringement with ESMA, without
prejudice to the need to ensure disgorgement of profits gained or losses avoided by that
person;

(i) previous infringements by the person responsible for the infringement;
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()] measures taken after the infringement by the person responsible for the infringement to prevent
its repetition.
3. Without undue delay, ESMA shall notify any action taken pursuant to paragraph 1 to the

person responsible for the infringement, and shall communicate it to the competent authorities of the
Member States and to the Commission. It shall publicly disclose any such action on its website within
10 working days from the date when it was taken.

The disclosure to the public referred to in the first subparagraph shall include the following:

(a) a statement affirming the right of the person responsible for the infringement to appeal the
decision;

(b) where relevant, a statement affirming that an appeal has been lodged and specifying that such
an appeal does not have suspensive effect;

() a statement asserting that it is possible for ESMA’s Board of Appea to suspend the
application of the contested decision in accordance with Article 60(3) of Regulation (EU) No
1095/2010.

CHAPTER 2
Administrative sanctions and other administrative measures
Article 38h
Fines

1 Where ESMA, in accordance with jArtiete-38kArticle 38k (55), ESMA-finds that anya person
has]listed in Article 37b(1), point (a), has intentionaly or negligently,—cemmitted—ene—ef—the
Hfringements-of not complied with any of the requirements provided for in Article 21a, Article 21b,
Article 21c, or in Title V&l Va, it shall adopt a decision imposing afine in accordance with paragraph
122 of this Article.

An infringement shall be considered to have been committed intentionally if ESMA finds objective
factors which demonstrate that a person acted deliberately to commit the infringement.

2. The maximum amount of the fine referred to in paragraph 21 shall be EUR 200 000 or, in the
Member States whose currency is not the euro, the corresponding value in the national currency.
3. When determining the level of a fine pursuant to paragraph 1, ESMA shall take into account
the criteria set out in Artiele-38gArticle 389 (22).

Article 38i

Periodic penalty payments
1 ESMA shall, by decision, impose periodic penalty paymentsin order to compel:

@ aperson to put an end to an infringement in accordance with a decision taken pursuant to point

[fa)y-efAtrticle-38¢g(a) of Article 38g (11);
(b) aperson referred to injArtiete-38bArticle 38b (#1):

0] to supply complete information which has been requested by a decision pursuant to
Article-38bArticle 38b;
(i) to submit to an investigation and in particular to produce complete records, data,

procedures or any other material required and to complete and correct other
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information provided in an investigation launched by a decision pursuant to Attiele

38cArticle 38¢;

(iii) to submit to an on-site inspection ordered by a decision taken pursuant to Artiele
38dArticle 38d.

2. A periodic penalty payment shall be effective and proportionate. The periodic penalty

payment shall be imposed for each day of delay.

3. Notwithstanding paragraph (22, the amount of the periodic penalty payments shall be 3 % of
the average daily turnover in the preceding business year, or, in the case of natural persons, 2 % of the
average daily income in the preceding calendar year. It shall be calculated from the date stipulated in
the decision imposing the periodic penalty payment.

4. A periodic penalty payment shall be imposed for a maximum period of six months following
the notification of ESMA’ s decision. Following the end of the period, ESMA shall review the measure.

Article 38j
Disclosure, nature, enforcement and allocation of fines and periodic penalty payments

1 ESMA shall disclose to the public every fine and periodic penalty payment that has been
imposed pursuant to Articles 38h38h and 38i38i unless such disclosure to the public would seriously
jeopardise the financial markets or cause disproportionate damage to the parties involved. Such
disclosure shall not contain persona data within the meaning of Regulation (EU) 2018/1725 of the
European Parliament and of the Council®.

2. Fines and periodic penalty payments imposed pursuant to Articles38h38h and 38i38i shall be
of an administrative nature.

3. Where ESMA decides to impose no fines or penalty payments, it shall inform the European
Parliament, the Council, the Commission, and the competent authorities of the Member State concerned
accordingly and shall set out the reasons for its decision.

4. Fines and periodic penalty payments imposed pursuant to Articles38h38h and 38i38i shall be
enforceable.

Enforcement shall be governed by the rules of procedure in force in the Member State in the territory of
whichit is carried out.

5. The amounts of the fines and periodic penalty payments shall be alocated to the general
budget of the European Union.

Article 38k
Procedural rules for taking supervisory measures and imposing fines

1 Where, in carrying out its duties under this Regulation, ESMA finds that there are serious
indications of the possible existence of facts liable to constitute one or more of the infringements of the
requirements provided for in Title IVa, ESMA shall appoint an independent investigation officer within
ESMA to investigate the matter. The appointed officer shall not be involved or have been directly or
indirectly involved in the supervision or the authorisation process of the data reporting services
provider concerned and shall perform its functions independently from ESMA.

Regulation (EU) 2018/1725 of the European Parliament and of the Council of 23 October 2018 on the
protection of natural persons with regard to the processing of personal data by the Union institutions,
bodies, offices and agencies and on the free movement of such data, and repealing Regulation (EC) No
45/2001 and Decision No 1247/2002/EC (OJ L 295, 21.11.2018, p. 39).
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2. The investigation officer referred to in paragraph @1 shal investigate the alleged
infringements, taking into account any comments submitted by the persons who are subject to the
investigations, and shall submit a complete file with his or her findings to ESMA.

3. In order to carry out his or her tasks, the investigation officer may exercise the power to
request information in accordance with Articte-38bArticle 38b and to conduct investigations and on-site
inspections in accordance with Articlesi38e38c and 38€38d.

4. Where carrying out his or her tasks, the investigation officer shall have access to al
documents and information gathered by ESMA in its supervisory activities.

5. Upon completion of his or her investigation and before submitting the file with his or her
findings to ESMA, the investigation officer shall give the persons subject to the investigations the
opportunity to be heard on the matters being investigated. The investigation officer shall base his or her
findings only on facts on which the persons concerned have had the opportunity to comment.

6. The rights of the defence of the persons subject to the investigation shall be fully respected
during investigations under this Article.

7. When submitting the file with his or her findings to ESMA, the investigation officer shall
notify the persons who are subject to the investigation. The persons subject to the investigations shall
be entitled to have access to the file, subject to the legitimate interest of other persons in the protection
of their business secrets. The right of access to the file shall not extend to confidential information
affecting third parties.

8. On the basis of the file containing the investigation officer’ s findings and, when requested by
the persons subject to the investigation, after having heard those persons in accordance with Artiele
38lArticle 38|, ESMA shall decide if one or more of the infringements of the requirements provided for
in Title Vla have been committed by the persons subject to the investigation and, in such a case, shall
take a supervisory measure in accordance with jArticle-38gArticle 38g.

9. The investigation officer shall not participate in ESMA’s deliberations or in any other way
intervenein ESMA’ s decision-making process.

10. The Commission shall adopt delegated acts in accordance with Artiele-50Article 50 by 1
October 2021 to further specify the rules of procedure for the exercise of the power to impose fines or
periodic penalty payments, including provisions on the rights of the defence, temporal provisions, and
the collection of fines or periodic penalty payments, and the limitation periods for the imposition and
enforcement of fines and periodic penalty payments.

11. ESMA shall refer matters for criminal prosecution to the relevant national authorities where,
in carrying out its duties under this Regulation, it finds that there are serious indications of the possible
existence of factsliable to constitute a criminal offence. In addition, ESMA shall refrain from imposing
fines or periodic penalty payments where a prior acquittal or conviction arising from identical fact or
facts which are substantially the same has aready acquired the force of res judicata as the result of
criminal proceedings under national law.

Article 38l

Hearing of the persons concerned

1 Before taking any decision pursuant to Articles 38¢;138h380, 38h and 138i38i, ESMA shall
give the persons subject to the proceedings the opportunity to be heard on its findings. ESMA shall
base its decisions only on findings on which the persons subject to the proceedings have had an
opportunity to comment.

The first subparagraph shall not apply if urgent action is needed in order to prevent significant and
imminent damage to the financial system. In such a case ESMA may adopt an interim decision and
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shall give the persons concerned the opportunity to be heard as soon as possible after taking its
decision.

2. The rights of the defence of the persons subject to investigations shall be fully respected in the
proceedings. They shall be entitled to have access to ESMA’ s file, subject to the legitimate interest of
other persons in the protection of their business secrets. The right of access to the file shall not extend
to confidential information or ESMA’ sinternal preparatory documents.

Article 38m
Review by the Court of Justice

The Court of Justice shall have unlimited jurisdiction to review decisions whereby ESMA has imposed
a fine or a periodic penalty payment. It may annul, reduce or increase the fine or periodic penalty
payment imposed.

Article 38n

Authorisation and supervisory fees

1 ESMA shall charge fees to the data reporting services providers in accordance with this
Regulation and in accordance with the delegated acts adopted pursuant to paragraph 33 of this Article.
Those fees shall fully cover ESMA’s necessary expenditure relating to the authorisation and
supervision of data reporting services providers and the reimbursement of any costs that the competent
authorities may incur carrying out work pursuant to this Regulation, in particular as a result of any
delegation of tasks in accordance with jArtiele-38e Article 380.

2. The amount of an individual fee charged to a particular data reporting services provider shall
cover all administrative costs incurred by ESMA for the authorisation and supervisory activities
relating to that provider. It shall be proportionate to the turnover of the data reporting services provider.

3. The Commission shall adopt a delegated act in accordance with Artiele—50Article 50
supplementing this Regulation by 1 October 2021 to specify the type of fees, the matters for which fees
are due, the amount of the fees and the manner in which they are to be paid.

Avrticle 380
Delegation of tasks by ESMA to competent authorities

1 Where necessary for the proper performance of a supervisory task, ESMA may delegate
specific supervisory tasks to the competent authority of a Member State in accordance with the
guidelines issued by ESMA pursuant to Article 16 of Regulation (EU) No 1095/2010. Such specific
supervisory tasks may, in particular, include the power to carry out requests for information in
accordance with Articte-38bArticle 38b and to conduct investigations and on-site inspections in
accordance with jArticte-38e-aneHArticle-38dArticle 38c and Article 38d.

2. Prior to delegation of atask, ESMA shall consult the relevant competent authority about:

(a) the scope of the task to be delegated;
(b) the timetable for the performance of the task; and
(©) the transmission of necessary information by and to ESMA.

3. In accordance with the delegated act adopted pursuant to jA+tiete-38RArticle 38n (33), ESMA
shall reimburse a competent authority for costsincurred as a result of carrying out delegated tasks.

4, ESMA shall review the decision referred to in paragraph 1 at appropriate intervals. A
delegation may be revoked at any time.
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5. A delegation of tasks shall not affect the responsibility of ESMA nor limit ESMA’ s ability to
conduct and oversee the delegated activity.

TITLEVI
SUPERVISORY MEASURES ON PRODUCT INTERVENTION AND POSITIONS
CHAPTER 1
Product monitoring and intervention
Article 39
Market monitoring

1 In accordance with Article 9(2) of Regulation (EU) No 1095/2010, ESMA shall monitor the
market for financial instruments which are marketed, distributed or sold in the Union.

2. In accordance with Article 9(2) of Regulation (EU) No 1093/2010, EBA shall monitor the
market for structured deposits which are marketed, distributed or sold in the Union.

3. Competent authorities shall monitor the market for financial instruments and structured
deposits which are marketed, distributed or sold in or from their Member State.

v Article 39a

Ban on payment for forwarding client orders for execution

1 Investment firms acting on behalf of clients shall not receive any fee or commission or non-
monetary benefits from any third party for forwarding client orders to any third party for their
execution.

2. The first subparagraph shall not apply to rebates or discounts on the transaction fees of
execution venues that do not result in negative fees that are settled with a payment or a non-monetary

benefit.

3. A Member State may allow an investment firm acting on behalf of clients to receive any fee or
commission, rebates, discounts or non-monetary benefits from any third party for forwarding client
orders to any third party for their execution only in respect of a client domiciled or established in that
Member State.

The Member State may impose on the investment firm executing retail client orders as referred to in

first subparagraph additional conditions to the conditions set out in Article 27(1) and (2) of Directive
2014/65/EU inits national law.

The Member State shall notify ESMA about its decision to use the discretion as referred to in first
subparagraph. ESMA shall maintain alist of Member States using this discretion. The list shall be made

available to public and updated regularly.

Article 40
ESMA temporary intervention powers

1 In accordance with Article 9(5) of Regulation (EU) No 1095/2010, ESMA may, where the
conditions in paragraphs22 and 33 are fulfilled, temporarily prohibit or restrict in the Union:

@ the marketing, distribution or sale of certain financial instruments or financial instruments with
certain specified features; or
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(b) atype of financial activity or practice.

A prohibition or restriction may apply in circumstances, or be subject to exceptions, specified by
ESMA.

2. ESMA shall take a decision under paragraph &1 only if all of the following conditions are
fulfilled:
(a) the proposed action addresses a significant investor protection concern or a threat to the

orderly functioning and integrity of financial markets or commodity markets or to the stability
of the whole or part of the financia systemin the Union;

(b) regulatory requirements under Union law that are applicable to the relevant financial
instrument or activity do not address the threat;

(c) a competent authority or competent authorities have not taken action to address the threat or
the actions that have been taken do not adequately address the threat.

Where the conditions set out in the first subparagraph are fulfilled, ESMA may impose the prohibition
or restriction referred to in paragraph 1 on a precautionary basis before a financia instrument has
been marketed, distributed or sold to clients.

3. When taking action under this Article, ESMA shall ensure that the action:

(a) does not have a detrimental effect on the efficiency of financial markets or on investors that is
disproportionate to the benefits of the action;

(b) does not create arisk of regulatory arbitrage, and

(c) has been taken after consulting the public bodies competent for the oversight, administration
and regulation of physical agricultural markets under Regulation (EC) No 1234/2007, where
the measure relates to agricultural commodities derivatives.

Where a competent authority or competent authorities have taken a measure under [Articte-42Article 42,
ESMA may take any of the measures referred to in paragraph 1 without issuing the opinion provided
for inArtiele43Article 43.

4. Before deciding to take any action under this Article, ESMA shall notify competent authorities
of the action it proposes.

5. ESMA shall publish on its website notice of any decision to take any action under this Article.
The notice shall specify details of the prohibition or restriction and specify atime after the publication
of the notice from which the measures will take effect. A prohibition or restriction shall only apply to
action taken after the measures take effect.

6. ESMA shall review a prohibition or restriction imposed under paragraph ft1 at appropriate
intervals, and at least every six months. Following at least two consecutive renewals and based on
proper analysisin order to assess the impact on the consumer, ESMA may decide on the annual renewal
of the prohibition or restriction.

7. Action adopted by ESMA under this Article shall prevail over any previous action taken by a
competent authority.

8. The Commission shall adopt delegated acts in accordance with Attiele- 50Article 50 specifying
criteria and factors to be taken into account by ESMA in determining when there is a significant
investor protection concern or athreat to the orderly functioning and integrity of financial markets or
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commodity markets or to the stability of the whole or part of the financial system of the Union referred
to in paragraph 2{a)2(a).

Those criteria and factors shall include:

@ the degree of complexity of a financia instrument and the relation to the type of client to
whom it is marketed and sold;
(b) the size or the notional value of an issuance of financial instruments;
(c) the degree of innovation of afinancial instrument, an activity or a practice;
(d) the leverage afinancial instrument or practice provides.
Article 41

EBA temporary intervention powers

1 In accordance with Article 9(5) of Regulation (EU) No 1093/2010, EBA may where the
conditions in paragraphs22 and 33 are fulfilled, temporarily prohibit or restrict in the Union:

@ the marketing, distribution or sale of certain structured deposits or structured deposits with
certain specified features; or

(b) atype of financial activity or practice.

A prohibition or restriction may apply in circumstances, or be subject to exceptions, specified by EBA.

2. EBA shall take a decision under paragraph &1 only if al of the following conditions are
fulfilled:
(a) the proposed action addresses a significant investor protection concern or a threat to the

orderly functioning and integrity of financial markets or to the stability of the whole or part of
the financial systemin the Union;

(b) regulatory requirements under Union law that are applicable to the relevant structured deposit
or activity do not address the threat;

(c) a competent authority or competent authorities have not taken action to address the threat or
the actions that have been taken do not adequately address the threat.

Where the conditions set out in the first subparagraph are fulfilled, EBA may impose the prohibition or
restriction referred to in paragraph 1 on a precautionary basis before a structured deposit has been
marketed, distributed or sold to clients.

3. When taking action under this Article, EBA shall ensure that the action:

(a) does not have a detrimental effect on the efficiency of financial markets or on investors that is
disproportionate to the benefits of the action; and

(b) does not create arisk of regulatory arbitrage.

Where a competent authority or competent authorities have taken a measure under [Articte-42Article 42,
EBA may take any of the measures referred to in paragraph f£1 without issuing the opinion provided for
infArticte43Article 43.

4. Before deciding to take any action under this Article, EBA shall notify competent authorities
of the action it proposes.
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5. EBA shall publish on its website notice of any decision to take any action under this Article.
The notice shall specify details of the prohibition or restriction and specify atime after the publication
of the notice from which the measures will take effect. A prohibition or restriction shall only apply to
action taken after the measures take effect.

6. EBA shall review a prohibition or restriction imposed under paragraph 1 at appropriate
intervals, and at least every six months. Following at least two consecutive renewals and based on
proper analysis in order to assess the impact on the consumer, EBA may decide on the annual renewal
of the prohibition or restriction.

7. Action adopted by EBA under this Article shall prevail over any previous action taken by a
competent authority.

8. The Commission shall adopt delegated acts in accordance with Artiete-50Article 50 to specify
criteria and factors to be taken into account by EBA in determining when there is a significant investor
protection concern or a threat to the orderly functioning and integrity of financial markets and to the
stability of the whole or part of the financial system of the Union referred to in paragraph 2fa)2(a).
Those criteria and factors shall include:

(a) the degree of complexity of a structured deposit and the relation to the type of client to whom
it is marketed and sold;

(b) the size or the notional value of an issuance of structured deposits;
(c) the degree of innovation of a structured deposit, an activity or a practice;
(d) the leverage a structured deposit or practice provides.
Article 42
Product intervention by competent authorities
1 A competent authority may prohibit or restrict the following in or from that Member State:

@ the marketing, distribution or sale of certain financia instruments or structured deposits or
financial instruments or structured deposits with certain specified features; or

(b) atype of financial activity or practice.

2. A competent authority may take the action referred to in paragraph @1 if it is satisfied on
reasonable grounds that:
(a) either
@) a financial instrument, structured deposit or activity or practice gives rise to
significant investor protection concerns or poses a threat to the orderly functioning
and integrity of financial markets or commodity markets or to the stability of whole
or part of the financial system within at least one Member State; or
(i) a derivative has a detrimental effect on the price formation mechanism in the
underlying market;
(b) existing regulatory requirements under Union law applicable to the financial instrument,

structured deposit or activity or practice do not sufficiently address the risks referred to in
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point fay(@ and the issue would not be better addressed by improved supervision or
enforcement of existing requirements;

(@] the action is proportionate taking into account the nature of the risks identified, the level of
sophistication of investors or market participants concerned and the likely effect of the action
on investors and market participants who may hold, use or benefit from the financia
instrument, structured deposit or activity or practice;

(d) the competent authority has properly consulted competent authorities in other Member States
that may be significantly affected by the action;

(e) the action does not have a discriminatory effect on services or activities provided from another
Member State; and

) it has properly consulted public bodies competent for the oversight, administration and
regulation of physical agricultural markets under Regulation (EC) No 1234/2007, where a
financial instrument or activity or practice poses a serious threat to the orderly functioning and
integrity of the physical agricultural market.

Where the conditions set out in the first subparagraph are fulfilled, the competent authority may impose
the prohibition or restriction referred to in paragraph f£1 on a precautionary basis before a financia
instrument or structured deposit has been marketed, distributed or sold to clients.

A prohibition or restriction may apply in circumstances, or be subject to exceptions, specified by the
competent authority.

3. The competent authority shall not impose a prohibition or restriction under this Article unless,
not less than one month before the measure is intended to take effect, it has notified all other competent
authorities and ESMA in writing or through another medium agreed between the authorities the details
of:

@ the financial instrument or activity or practice to which the proposed action relates;

(b) the precise nature of the proposed prohibition or restriction and when it is intended to take
effect; and

(c) the evidence upon which it has based its decision and upon which it is satisfied that each of the
conditions in paragraph 22 are met.

4, In exceptiona cases where the competent authority deems it necessary to take urgent action
under this Article in order to prevent detriment arising from the financial instruments, structured
deposits, practices or activities referred to in paragraph ft1, the competent authority may take action on
a provisiona basis with no less than 24 hours' written notice, before the measure is intended to take
effect, to all other competent authorities and ESMA or, for structured deposits, EBA, provided that all
the criteria in this Article are met and that, in addition, it is clearly established that a one month
notification period would not adequately address the specific concern or threat. The competent
authority shall not take action on a provisional basis for a period exceeding three months.

5. The competent authority shall publish on its website notice of any decision to impose any
prohibition or restriction referred to in paragraph

6. The notice shall specify details of the prohibition or restriction, atime after the publication of
the notice from which the measures will take effect and the evidence upon which it is satisfied each of
the conditions in paragraph 22 are met. The prohibition or restriction shall only apply in relation to
actions taken after the publication of the notice.
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7. The competent authority shall revoke a prohibition or restriction if the conditionsin paragraph
22 no longer apply.

8. The Commission shall adopt delegated acts in accordance with Attiele-50Article 50 specifying
criteria and factors to be taken into account by competent authorities in determining when there is a
significant investor protection concern or a threat to the orderly functioning and integrity of financial
markets or commodity markets or to the stability of the of the financial system within at least one
Member State referred to in paragraph 2fa)2(a).

Those criteria and factors shall include:

(a) the degree of complexity of afinancial instrument or structured deposit and the relation to the
type of client to whom it is marketed, distributed and sold;

(b) the degree of innovation of a financia instrument or structured deposit, an activity or a
practice;

(c) the leverage afinancial instrument or structured deposit or practice provides;

(d) in relation to the orderly functioning and integrity of financial markets or commodity markets,

the size or the notional value of an issuance of financial instruments or structured deposits.
Article 43
Coordination by ESMA and EBA

1. ESMA or, for structured deposits, EBA shall perform a facilitation and coordination role in
relation to action taken by competent authorities under Article42Article 42. In particular ESMA or, for
structured deposits, EBA shall ensure that action taken by a competent authority is justified and
proportionate and that where appropriate a consistent approach is taken by competent authorities.

2. After receiving notification under jArticte42Article 42 of any action that is to be imposed
under that Article, ESMA or, for structured deposits, EBA shall adopt an opinion on whether the
prohibition or restriction is justified and proportionate. If ESMA or, for structured deposits, EBA
considers that the taking of a measure by other competent authorities is necessary to address the risk, it
shall state this in its opinion. The opinion shall be published on ESMA’s or, for structured deposits,
EBA website.

3. Where a competent authority proposes to take, or takes, action contrary to an opinion adopted
by ESMA or EBA under paragraph 22 or declines to take action contrary to such an opinion, it shall
immediately publish on its website a notice fully explaining its reasons for so doing.

CHAPTER 2
Positions

Article 44
Coordination of national position management measures and position limits by ESMA

1 ESMA shall perform a facilitation and coordination role in relation to measures taken by
competent authorities pursuant to Article 69(2)(0) and (p) of Directive 2014/65/EU. In particular,
ESMA shall ensure that a consistent approach is taken by competent authorities with regard to when
those powers are exercised, the nature and scope of the measures imposed, and the duration and
follow-up of any measures.

2. After receiving notification of any measure under Article 79(5) of Directive 2014/65/EU,
ESMA shall record the measure and the reasons therefor. In relation to measures taken pursuant to
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Article 69(2)(0) or (p) of Directive 2014/65/EU, it shall maintain and publish on its website a database
with summaries of the measures in force including details of the person concerned, the applicable
financial instruments, any limits on the size of positions the persons can hold at al times, any
exemptions thereto granted in accordance with Article 57 of Directive 2014/65/EU, and the reasons
therefor.

Article 45
Position management powers of ESMA

1 In accordance with Article 9(5) of Regulation (EU) No 1095/2010, ESMA shall, where both
conditions in paragraph 22 are satisfied, take one or more of the following measures:

(a) request from any person all relevant information regarding the size and purpose of a position
or exposure entered into via a derivative;

(b) after analysing the information obtained in accordance with point f&)(a), require any such
person to reduce the size of or to eliminate the position or exposure in accordance with the
delegated act referred to in paragraph fotb)10(b);

(c) asalast resort, limit the ability of a person from entering into a commodity derivative.
2. ESMA shall take a decision under paragraph i1 only if both of the following conditions are
fulfilled:

(a) the measures listed in paragraph 11 address a threat to the orderly functioning and integrity of
financial markets, including commodity derivative markets in accordance with the objectives
listed in Article 57(1) of Directive 2014/65/EU and including in relation to delivery
arrangements for physical commodities, or to the stability of the whole or part of the financial
system in the Union;

(b) a competent authority or competent authorities have not taken measures to address the threat
or the measures taken do not sufficiently address the threat;

ESMA shall perform its assessment of the fulfilment of the conditions referred to in points f&)(a) and
ftby(b) of the first subparagraph of this paragraph in accordance with the criteria and factors provided
for in the delegated act referred to in paragraph f6{a)-10(a) of this Article.

3. When taking measures referred to in paragraph 21 ESMA shall ensure that the measure:

@ significantly addresses the threat to the orderly functioning and integrity of financial markets,
including commodity derivative markets in accordance with the objectives listed in Article
57(1) of Directive 2014/65/EU and including in relation to delivery arrangements for physical
commodities, or to the stability of the whole or part of the financial system in the Union or
significantly improve the ability of competent authorities to monitor the threat as measured in
accordance with the criteria and factors provided for in the delegated act referred to in

paragraph A6{a)-10(a) of this Article;

(b) does not create a risk of regulatory arbitrage as measured in accordance with paragraph fo{e)
10(c) of thisArticle;

(© does not have any of the following detrimental effects on the efficiency of financial markets
that is disproportionate to the benefits of the measure: reducing liquidity in those markets,
restraining the conditions for reducing risks directly related to the commercial activity of a
non-financial counterparty, or creating uncertainty for market participants.
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ESMA shall consult the Agency for the Cooperation of Energy Regulators established under Regulation
(EC) No 713/2009 of the European Parliament and of the Council® before taking any measures related
to wholesale energy products.

ESMA shall consult the public bodies competent for the oversight, administration and regulation of
physical agricultural markets under Regulation (EC) No 1234/2007, before taking any measure related
to agricultural commodity derivatives.

4. Before deciding to undertake or renew any measure referred to in paragraph 1, ESMA shall
notify relevant competent authorities of the measure it proposes. In the case of a request under points
fay(a) or fby(b) of paragraph 1 the notification shall include the identity of the person or persons to
whom it was addressed and the details and reasons therefor. In the event of a measure under paragraph
fAfe)-1(c) the notification shall include details of the person concerned, the applicable financia
instruments, the relevant quantitative measures such as the maximum size of a position the person in
question can enter into, and the reasons therefor.

5. The notification shall be made not less than 24 hours before the measure is intended to take
effect or to be renewed. In exceptional circumstances, ESMA may make the notification less than 24
hours before the measure is intended to take effect where it is not possible to give 24 hours notice.

6. ESMA shall publish on its website notice of any decision to impose or renew any measure
referred to in paragraph ffe)1(c). The notice shal include details on the person concerned, the
applicable financial instruments, the relevant quantitative measures such as the maximum size of a
position the person in question can enter into, and the reasons therefor.

7. A measure referred to in paragraph ffe)-1(c) shall take effect when the notice is published or
at atime specified in the notice that is after its publication and shall only apply to a transaction entered
into after the measure takes effect.

8. ESMA shall review its measures referred to in paragraph fite)-1(c) at appropriate intervals and
at least every three months. If a measure is not renewed after that three month period, it shall
automatically expire. Paragraphsf22 to 88 shall also apply to arenewal of measures.

9. A measure adopted by ESMA under this Article shall prevail over any previous measure taken
by a competent authority under Article 69(2)(o) or (p) of Directive 2014/65/EU.

10. The Commission shall adopt in accordance with jArticte-50Article 50 delegated acts to specify
criteria and factors to determine:

(a) the existence of athreat to the orderly functioning and integrity of financial markets, including
commodity derivative markets in accordance with the objectives listed in Article 57(1) of
Directive 2014/65/EU and including in relation to delivery arrangements for physical
commodities, or to the stability of the whole or part of the financial system in the Union as
referred to in paragraph 2{a)-2(a) taking account of the degree to which positions are used to
hedge positions in physical commodities or commodity contracts and the degree to which
prices in underlying markets are set by reference to the prices of commodity derivatives;

(b) the appropriate reduction of a position or exposure entered into via a derivative referred to in
paragraph {b)-1(b) of this Article;

(c) the situations where a risk of regulatory arbitrage as referred to in paragraph 3tb)-3(b) of this
Article could arise.

@ Regulation (EC) No 713/2009 of the European Parliament and of the Council of 13 July 2009 establishing
an Agency for the Cooperation of Energy Regulators (OJ L 211, 14.8.2009, p. 1).
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Those criteria and factors shall take into account the regulatory technical standards referred to in
Article 57(3) of Directive 2014/65/EU and shall differentiate between situations where ESMA takes
action because a competent authority has failed to act and those where ESMA addresses an additional
risk which the competent authority is not able to sufficiently address pursuant to Article 69(2)(j) or (o)
of Directive 2014/65/EU.

TITLEVII

PROVISION OF SERVICES AND PERFORMANCE OF ACTIVITIES BY THIRD-COUNTRY
FIRMS FOLLOWING AN EQUIVALENCE DECISION WITH OR WITHOUT A BRANCH

Article 46

General provisions

1 A third-country firm may provide investment services or perform investment activities with or
without any ancillary services to eligible counterparties and to professional clients within the meaning
of Section | of Annex Il to Directive 2014/65/EU established throughout the Union without the
establishment of a branch where it is registered in the register of third-country firms kept by ESMA in
accordance with Articte-47Article 47.

2. ESMA shall register a third-country firm that has applied for the provision of investment
services or performance of activities throughout the Union in accordance with paragraph £1 only where
the following conditions are met:

(a) the Commission has adopted a decision in accordance with Attiele-47Article 47 (21);

(b) the firm is authorised in the jurisdiction where its head office is established to provide the
investment services or activities to be provided in the Union and it is subject to effective
supervision and enforcement ensuring a full compliance with the requirements applicable in
that third country;

(c) cooperation arrangements have been established pursuant to jArtiele-47Article 47 (22);

(d) the firm has established the necessary arrangements and procedures to report the information
set out in paragraph Baba.

3. Where a third-country firm is registered in accordance with this Article, Member States shall
not impose any additional requirements on the third-country firm in respect of matters covered by this
Regulation or by Directive 2014/65/EU and shall not treat third-country firms more favourably than
Union firms.

4, The third-country firm referred to in paragraph 1 shall submit its application to ESMA after
the adoption by the Commission of the decision referred to in jArtiele-47Article 47 determining that the
legal and supervisory framework of the third country in which the third-country firm is authorised is
equivalent to the requirements described in Articte-47Article 47 (1).

The applicant third-country firm shall provide ESMA with all information necessary for its registration.
Within 30 working days of receipt of the application, ESMA shall assess whether the application is
complete. If the application is not complete, ESMA shall set a deadline by which the applicant
third-country firm isto provide additional information.

The registration decision shall be based on the conditions set out in paragraph 22.
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Within 180 working days of the submission of a complete application, ESMA shall inform the
applicant third-country firm in writing with a fully reasoned explanation whether the registration has
been granted or refused.

Member States may alow third-country firms to provide investment services to, or to perform
investment activities together with ancillary services for, eligible counterparties and professional clients
within the meaning of Section | of Annex Il to Directive 2014/65/EU in their territories in accordance
with national regimes where no Commission decision in accordance with Artiele47Article 47 (%1) has
been adopted or where such a decision has been adopted but either is no longer in effect or does not
cover the services or activities concerned.

5. Third-country firms providing services in accordance with this Article shall inform clients
established in the Union, before the provision of any investment services, that they are not allowed to
provide servicesto clients other than eligible counterparties and professional clients within the meaning
of Section | of Annex Il to Directive 2014/65/EU and that they are not subject to supervision in the
Union. They shall indicate the name and the address of the competent authority responsible for
supervision in the third country.

The information in the first subparagraph shall be provided in writing and in a prominent way.

Member States shall ensure that where an eligible counterparty or professiona client within the
meaning of Section | of Annex |1 to Directive 2014/65/EU established or situated in the Union initiates
at its own exclusive initiative the provision of an investment service or activity by a third-country firm,
this Article does not apply to the provision of that service or activity by the third-country firm to that
person, including a relationship specifically related to the provision of that service or activity. Without
prejudice to intragroup relationships, where a third-country firm, including through an entity acting on
its behalf or having close links with such third-country firm or any other person acting on behalf of
such entity, solicits clients or potential clients in the Union, it shall not be deemed to be a service
provided at the own exclusive initiative of the client. An initiative by such clients shall not entitle the
third-country firm to market new categories of investment products or investment services to that
individual.

6. Third-country firms providing services or performing activities in accordance with this Article
shall, before providing any service or performing any activity in relation to a client established in the
Union, offer to submit any disputes relating to those services or activities to the jurisdiction of a court
or arbitral tribunal in aMember State.

6a Third-country firms providing services or performing activities in accordance with this Article
shall, on an annua basis, inform ESMA of the following:

(a) the scale and scope of the services and activities carried out by the firms in the Union,
including the geographical distribution across Member States;

(b) for firms performing the activity referred to in point (3) of Section A of Annex | to Directive
2014/65/EU, their monthly minimum, average and maximum exposure to EU counterparties;

() for firms providing services referred to in point (6) of Section A of Annex | to Directive
2014/65/EU, the total value of financia instruments originating from EU counterparties
underwritten or placed on afirm commitment basis over the previous 12 months;
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(d) the turnover and the aggregated value of the assets corresponding to the services and activities
referred to in point fa)(a);

(e) whether investor protection arrangements have been taken, and a detailed description thereof;

f) the risk management policy and arrangements applied by the firm to the carrying out of the
services and activities referred to in point fa)(a);

(9) the governance arrangements, including key function holders for the activities of the firm in
the Union;
(h) any other information necessary to enable ESMA or the competent authorities to carry out

their tasksin accordance with this Regulation.

ESMA shall communicate the information received in accordance with this paragraph to the competent
authorities of the Member States where a third-country firm provides investment services or performs
investment activities in accordance with this Article.

Where necessary for the accomplishment of the tasks of ESMA or the competent authorities in
accordance with this Regulation, ESMA may, including upon the request of the competent authority of
the Member States where a third-country firm provides investment services or performs investment
activities in accordance with this Article, ask third-country firms providing services or performing
activities in accordance with this Article to provide any further information in respect of their
operations.

6b Where a third-country firm provides services or performs activities in accordance with this
Article, it shall keep, at the disposal of ESMA, the data relating to all orders and all transactionsin the
Union in financial instruments which they have carried out, whether on own account or on behalf of a
client, for aperiod of five years.

Upon the request of the competent authority of a Member State, where a third-country firm provides
investment services or performs investment activities in accordance with this Article, ESMA shall
access the relevant data kept at its disposal in accordance with the first subparagraph and shall make
that data available to the requesting competent authority.

6c Where a third-country firm does not cooperate in an investigation or an on-site inspection
carried out in accordance with Artiele47Article 47 (22), or where it does not comply with a request
from ESMA in accordance with paragraph [a6a or Bb6b of this Article in due time and in a proper
manner, ESMA may withdraw its registration or temporarily prohibit or restrict its activities in
accordance with Articte-49Article 49.

7. ESMA, in consultation with EBA, shall develop draft regulatory technical standards to specify
the information that the applicant third-country firm is to provide in the application for registration
referred to in paragraph 44 and the information to be reported in accordance with paragraph Ga6a.

ESMA shall submit those draft regulatory technical standards to the Commission by 26 September
2020.

Power is delegated to the Commission to supplement this Regulation by adopting the regulatory
technical standards referred to in the first subparagraph in accordance with Articles 10 to 14 of
Regulation (EU) No 1095/2010.

8. ESMA shall develop draft implementing technical standards to specify the format in which the
application for registration referred to in paragraph 44 is to be submitted and the information referred to
in paragraph Ba6ais to be reported.
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ESMA shall submit those draft implementing technical standards to the Commission by 26 September
2020.

Power is conferred on the Commission to supplement this Regulation by adopting the implementing
technical standards referred to in the first subparagraph in accordance with Article 15 of Regulation
(EU) No 1095/2010.

Article 47

Equivalence decision

1 The Commission may adopt a decision in accordance with the examination procedure referred
to in Artiele-53Article 51 (22) in relation to a third country stating that the legal and supervisory
arrangements of that third country ensure all of the following:

@ that firms authorised in that third country comply with legaly binding prudentia,
organisational and business conduct requirements which have equivalent effect to the
requirements set out in this Regulation, in Regulation (EU) No 575/2013 and Regulation (EU)
2019/2033 of the European Parliament and of the Council®, in Directive 2013/36/EU,
Directive 2014/65/EU and Directive (EU) 2019/2034 of the European Parliament and of the
Council®, and in the implementing measures adopted under those legislative acts;

(b) that firms authorised in that third country are subject to effective supervision and enforcement
ensuring compliance with the applicable legally binding prudential, organisational and
business conduct requirements; and

(©) that the legal framework of that third country provides for an effective equivalent system for
the recognition of investment firms authorised under third-country legal regimes.

Where the scale and scope of the services provided and the activities performed by third-country firms
in the Union following the adoption of the decision referred to in the first subparagraph are likely to be
of systemic importance for the Union, the legally binding prudential, organisational and business
conduct requirements referred to in the first subparagraph may only be considered to have equivaent
effect to the requirements set out in the acts referred to in that subparagraph after a detailed and
granular assessment. To that end, the Commission shall also assess and take into account the
supervisory convergence between the third country concerned and the Union.

la The Commission is empowered to adopt delegated acts in accordance with jArticte-50Article
50 to supplement this Regulation by further specifying the circumstances under which the scale and
scope of the services provided and activities performed by third-country firms in the Union following
the adoption of an equivalence decision referred to in the paragraph i1 are likely to be of systemic
importance to the Union.

Where the scale and scope of the services provided and activities performed by third-country firms are
likely to be of systemic importance for the Union, the Commission may attach specific operational
conditions to equivalence decisions to ensure that ESMA and national competent authorities have the
necessary tools to prevent regulatory arbitrage and monitor the activities of third-country investment

Regulation (EU) 2019/2033 of the European Parliament and of the Council of 27 November 2019 on the
prudential requirements of investment firms and amending Regulations (EU) No 1093/2010, (EU) No
575/2013, (EU) No 600/2014 and (EU) No 806/2014 (OJ 314, 5.12.2019, p. 1).

Directive (EU) 2019/2034 of the European Parliament and of the Council of 27 November 2019 on the
prudential supervision of investment firms and amending Directives 2002/87/EC, 2009/65/EC, 2011/61/EU,
2013/36/EU, 2014/59/EU and 2014/65/EU (0J 314, 5.12.2019, p. 64).



02014R0600 — EN — 01.01.2022 — 005.003 — 84

v M2
vB
v M2

firms registered in accordance with Articte—46_Article 46(22) in respect of services provided and
activities performed in the Union by ensuring that those firms comply with:

@ requirements which have an equivalent effect to the requirements referred to in Articles2020
and 2121,

(b) reporting reguirements which have an equivalent effect to the requirements referred to in
Articte-26Article 26, where such information cannot be obtained directly and on an ongoing
basis through a Memorandum of Understanding with the third-country competent authority;

(©) requirements that have an equivalent effect to the trading obligation referred to in Articles
12323 and 2828, where applicable.

When adopting the decision referred to in paragraph 21 of this Article, the Commission shall take into
account whether the third country is identified as a non-cooperative jurisdiction for tax purposes under
the relevant Union policy or as a high-risk third country pursuant to Article 9(2) of Directive (EU)
2015/849.

1b The prudential, organisational and business conduct framework of a third country may be
considered to have equivalent effect where that framework fulfils all of the following conditions:

@ firms providing investment services or performing investment activities in that third country
are subject to authorisation and to effective supervision and enforcement on an ongoing basis;

(b) firms providing investment services or performing investment activities in that third country
are subject to sufficient capital requirements and, in particular, firms providing services or
carrying out the activities referred to in point (3) or (6) of Section A of Annex | to Directive
2014/65/EU are subject to comparable capital requirements to those they would apply if they
were established in the Union;

(© firms providing investment services or performing investment activities in that third country
are subject to appropriate requirements applicable to shareholders and members of their
management body;

(d) firms providing investment services or performing investment activities are subject to adequate
business conduct and organisational requirements;

(e market transparency and integrity is ensured by preventing market abuse in the form of insider
dealing and market manipulation.

For the purposes of paragraph ftala of this Article, when assessing the equivalence of third-country
rules as regards the trading obligation set out in Articles 2323 and 2828, the Commission shall also
assess whether the third country’ s legal framework provides for criteria for the designation of trading
venues as eligible for compliance with the trading obligation which have a similar effect to those set out
under this Regulation or under Directive 2014/65/EU.

2. ESMA shall establish cooperation arrangements with the relevant competent authorities of
third countries whose legal and supervisory frameworks have been recognised as effectively equivalent
in accordance with paragraph 1. Such arrangements shall specify at least:

@ the mechanism for the exchange of information between ESMA and the competent authorities
of third countries concerned, including access to al information regarding the non-Union firms
authorised in third countries that is requested by ESMA, and, where relevant, the arrangements for the
onward sharing by ESMA of such information with competent authorities of the Member States;
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(b) the mechanism for prompt notification to ESMA where a third- country competent authority
deems that a third-country firm that it is supervising and ESMA has registered in the register provided
for in Article-48Article 48 infringes the conditions of its authorisation or other law to which it is
obliged to adhere;

() the procedures concerning the coordination of supervisory activities including investigations
and on-site inspections which ESMA may carry out, in cooperation with the competent authorities of
the Member States where the third-country firm provides investment services or performs investment
activities in accordance with Articte-46Article 46, where it is necessary for the accomplishment of the
tasks of ESMA or the competent authorities in accordance with this Regulation, having duly informed
the competent authority of the third country thereof.

(d) the procedures concerning a request for information pursuant to Articte-46Article 46 (Baba)
and (Bbeb) that ESMA may submit to a third-country firm registered in accordance with Atticte
46Article 46 (22).

3. A third-country firm established in a country whose legal and supervisory framework has been
recognised to be effectively equivalent in accordance with paragraph ft1, and which is authorised in
accordance with Article 39 of Directive 2014/65/EU shall be able to provide the services and activities
covered under the authorisation to eligible counterparties and professional clients within the meaning of
Section | of Annex Il to Directive 2014/65/EU in other Member States of the Union without the
establishment of new branches. For that purpose, it shall comply with the information requirements for
the cross-border provision of services and activitiesin Article 34 of Directive 2014/65/EU.

The branch shall remain subject to the supervision of the Member State where the branch is established
in accordance with Article 39 of Directive 2014/65/EU. However, and without prejudice to the
obligations to cooperate laid down in Directive 2014/65/EU, the competent authority of the Member
State where the branch is established and the competent authority of the host Member State may
establish proportionate cooperation agreements in order to ensure that the branch of the third-country
firm providing investment services within the Union delivers the appropriate level of investor
protection.

4. A third-country firm may no longer use the rights under jArticte-46Article 46 (£1) where the
Commission adopts a decision in accordance with the examination procedure referred to in Article
51Article 51 (22) withdrawing its decision under paragraph i1 of this Article in relation to that third
country.

5. ESMA shall monitor the regulatory and supervisory developments, the enforcement practices
and other relevant market developments in third countries for which equivalence decisions have been
adopted by the Commission pursuant to paragraph f£1 in order to verify that the conditions on the basis
of which those decisions have been taken are till fulfilled. ESMA shall submit a confidential report on
its findings to the Commission on an annual basis. Where considered appropriate by ESMA, ESMA
may consult EBA with regard to the report.

The report shall aso reflect the trends observed on the basis of the data collected under A+ticte
46Article 46 (Baba), in particular as regards firms providing services or performing the activities
referred to in points (3) and (6) of Section A of Annex | to Directive 2014/65/EU.

6. The Commission shall, on the basis of the report referred to in paragraph B5, submit a report
to the European Parliament and to the Council at least on an annual basis. The report shall include alist
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of the equivalence decisions taken or withdrawn by the Commission in the reporting year, as well as
any measures taken by ESMA pursuant to jArticte49Article 49, and provide the rationale for those
decisions and measures.

The Commission report shall include information on the monitoring of the regulatory and supervisory
developments, the enforcement practices and other relevant market developments in third countries for
which equivalence decisions have been adopted. It shall also take stock of how the cross-border
provision of investment services by third-country firms has evolved in general and in particular as
regards the services and activities referred to in points (3) and (6) of Section A of Annex | to Directive
2014/65/EU. In due course, the report shall also include information concerning ongoing equivalence
assessments that the Commission is undertaking in relation to athird country.

Avrticle 48
Register

ESMA shall keep a register of the third-country firms alowed to provide investment services or
perform investment activities in the Union in accordance with Article-46Article 46. The register shall
be publicly accessible on the website of ESMA and shall contain information on the services or
activities which the third-country firms are permitted to provide or perform and the reference of the
competent authority responsible for their supervision in the third country.

Article 49
Measures to be taken by ESMA

1 ESMA may temporarily prohibit or restrict a third-country firm from providing investment
services or performing investment activities with or without any ancillary services in accordance with
Articte-46Article 46 (#1) where the third-country firm has failed to comply with any prohibition or
restriction imposed by ESMA or EBA in accordance with Articles 4940 and 4441 or by a competent
authority in accordance with jArticte-42Article 42, has failed to comply with a request from ESMA in
accordance with Artiele-46Article 46 (Baba) and (Bb6b) in due time and a proper manner, or where the
third-country firm does not cooperate with an investigation or an on-site inspection carried out in
accordance with Article47Article 47 (22).

2. Without prejudice to paragraph 1, ESMA shall withdraw the registration of a third-country
firm in the register established in accordance with jArticte-48Article 48 where ESMA has referred the
matter to the competent authority of the third country, and that competent authority has not taken the
appropriate measures needed to protect investors or the proper functioning of the markets in the Union,
or has failed to demonstrate that the third-country firm concerned complies with the requirements
applicable to it in the third country or with the conditions under which a decision in accordance with
Artiele-47Article 47 (£1) has been adopted, and one of the following applies:

@ ESMA has well-founded reasons, based on documented evidence, including but not limited to
the annua information provided in accordance with jArticte-46Article 46 (Baba), to believe
that, in the provision of investment services and activities in the Union, the third-country firm
is acting in a manner which is clearly prejudicia to the interests of investors or the orderly
functioning of markets;

(b) ESMA has well-founded reasons, based on documented evidence, including but not limited to
the annual information provided in accordance with Artiele-46Article 46 (6a6a), to believe
that, in the provision of investment services and activities in the Union, the third-country firm
has seriously infringed the provisions applicable to it in the third country and on the basis of
which the Commission has adopted the Decision in accordance with Artiete-47Article 47 (11).
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3. ESMA shall inform the third-country competent authority of its intention to take action in
accordance with paragraph ft1 or 22 in due course.

In deciding the appropriate action to take under this Article, ESMA shall take into account the nature
and seriousness of the risk posed to investors and the proper functioning of the markets in the Union,
having regard to the following criteria:

@ the duration and frequency of the risk arising;

(b) whether the risk has revealed serious or systemic weaknesses in the third-country firm's
procedures;
(©) whether financial crime has been occasioned, facilitated or otherwise attributable to the risk;

(d) whether the risk has arisen intentionally or negligently.

ESMA shall inform the Commission and the third-country firm concerned of any measure adopted in
accordance with paragraph 1 or 22 without delay and shall publish its decision on its website.

The Commission shall assess whether the conditions under which a decision in accordance with jArtiete
47Article 47 (1) was adopted continue to persist in relation to the third country concerned.

TITLEIX
DELEGATED AND IMPLEMENTING ACTS
CHAPTER 1
Delegated acts
Article 50
Exercise of the delegation

1 The power to adopt delegated acts is conferred on the Commission subject to the conditions
laid down in this Article.

2. The power to adopt delegated acts as referred to in Articte-HO)HArticle 2(2)-and{B)Article

the f0||OWI nq provisions shall be conferred for an mdeterml nate perlod

aneHArtiele 52(10) (12 and({14)
from 2 July 2014: Article 1(9), Article 1(2) and (3), 13(2), 15(5), 17(3), and Articles 21b(2), 26(4),
26d(3), 269(7), 26h(4), 30(4), 37k(10), 37n(3), 39(8), 40(8), 41(7), 44(10) and 51(10).

3. » M3 The delegation of power referred to in the following provisions may be revoked at any
time by the European Parliament or by the Council: Article 1(9), Article 1(2) and (3), Articles 13(2),
15(5), 17(3), and Articles 21b(2), 26(4), 26d(3), 26q(7), 26h(4), 30(4), 37k(10), 37n(3), 39(8), 40(8),
41(7), 44(10) and 51(10).
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Parhiament-er-by-the-CouneH-—<—A decision of revocation shall put an end to the delegation of the
power specified in that decision. It shall take effect the day following the publication of the decision in
the Official Journal of the European Union or at a later date specified therein. It shall not affect the
validity of any delegated acts already in force.

4. As soon as it adopts a delegated act, the Commission shall notify it simultaneously to the
European Parliament and to the Council.

5. » M3 A delegated act adopted pursuant to Attiete-1{O)fArticte2(2)-and-{B)Article 13(2);

1 V) 1 Ayt Article 1 A

Artiete 52102 -and{F4Article 1(9), Article 1(2) and (3), Articles 13(2), 15(5), 17(3), and Articles
21b(2), 26(4), 26d(3), 26a(7), 26h(4), 30(4), 37k(10), 37n(3), 39(8), 40(8), 41(7), 44(10) and 51(10)
shall enter into force only if no objection has been expressed either by the European Parliament or by
the Council within a period of three months of notification of that act to the European Parliament and to
the Council or if, before the expiry of that period, the European Parliament and the Council have both
informed the Commission that they will not object. « That period shall be extended by three months at
the initiative of the European Parliament or the Council.

CHAPTER 2
Implementing acts

Article 51

Committee procedure

1 The Commission shall be assisted by the European Securities Committee established by
Commission Decision 2001/528/EC®. That committee shall be a committee within the meaning of
Regulation (EU) No 182/2011.

2. Where reference is made to this paragraph, Article 5 of Regu-lation (EU) No 182/2011 shall
apply.

TITLEX
FINAL PROVISIONS

Article 52

Reports and review

1. By » M1 3 March 2020 «, the Commission shall, after consulting ESMA, submit a report to
the European Parliament and to the Council on the impact in practice of the transparency obligations
established pursuant to Articles 33 to 1313, in particular on the impact of the volume cap mechanism
described in Artiele-5Article 5, including on the cost of trading for eligible counterparties and
professional clients and on trading of shares of small and mid-cap companies, and its effectiveness in
ensuring that the use of the relevant waivers does not harm price formation and how any appropriate
mechanism for imposing sanctions for infringements of the volume cap might operate, and on the

@ Commission Decision 2001/528/EC of 6 June 2001 establishing the European Securities Committee (OJ L
191, 13.7.2001, p. 45).
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application and continued appropriateness of the waivers to pre-trade transparency obligations
established pursuant to jArtiele-4Article 4(22) and (33) and Artiete9 Article 9(22) to (55).

2. The report referred to in paragraph £1 shall include the impact on European equity markets of
the use of the waiver under Article4Article 4(E1)fa)(a) and fb)H-(b)(i) and the volume cap mechanism
under [Artiele-BArticle 5, with particular reference to:

@ thelevel and trend of non-lit order book trading within the Union since the introduction of this
Regulation;

(b) the impact on the pre-trade transparent quoted spreads;

(©) the impact on the depth of liquidity on it order books;

(d) the impact on competition and on investors within the Union;

(e the impact on trading of shares of small and mid-cap companies;

) devel opments at international level and discussions with third countries and international
organisations.

3. If the report concludes that the use of the waiver under Artiete-4Article 4(E1)e)(a) and b)H

(b)(1) is harmful to price formation or to trading of shares of small and mid-cap companies, the
Commission shall, where appropriate, make proposals, including amendments to this Regulation,
regarding the use of those waivers. Such proposals shall include an impact assessment of the proposed
amendments, and shall take into account the objectives of this Regulation and the effects on market
disruption and competition, and potential impacts on investorsin the Union.

4, By » M1 3 March 2020 «, the Commission shall, after consulting ESMA, submit a report to
the European Parliament and to the Council on the functioning of jArticle26Article 26, including
whether the content and format of transaction reports received and exchanged between competent
authorities comprehensively enable to monitor the activities of investment firms in accordance with
Article26Article 26 (%1). The Commission may make any appropriate proposals, including providing
for transactions to be reported to a system appointed by ESMA instead of to competent authorities,
which alows relevant competent authorities to access all the information reported pursuant to this
Article for the purposes of this Regulation and of Directive 2014/65/EU and the detection of insider
dealing and market abuse in accordance with Regulation (EU) No 596/2014.

5. By » M1 3 March 2020 «, the Commission shall, after consulting ESMA, submit a report to
the European Parliament and to the Council on appropriate solutions to reduce information asymmetries
between market participants as well as tools for regulators to better monitor quotation activities on
trading venues. That report shall at least assess the feasibility of developing a European best bid and
offer system for consolidated quotes to fulfil those objectives.

6. By » M1 3 March 2020 «, the Commission shall, after consulting ESMA, submit a report to
the European Parliament and to the Council on the progress made in moving trading in standardised
OTC derivatives to exchanges or electronic trading platforms pursuant to Articles2525 and 2828.

7. By » M1 3 July 2020 «, the Commission shall, after consulting ESMA, submit areport to the
European Parliament and to the Council on the development in prices for pre-trade and post-trade
transparency data from regulated markets, MTFs, OTFs, APAsand CTPs.

8. By » M1 3 July 2020 «, the Commission shall, after consulting ESMA, submit areport to the
European Parliament and to the Council reviewing the interoperability provisions in jArticle-36Article
36 of this Regulation and of jArtiete-8Article 8 of Regulation (EU) No 648/2012.
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9. By » M1 3 July 2020 «, the Commission shall, after consulting ESMA, submit areport to the
European Parliament and to the Council on the application of Articles3535 and 3636 of this Regulation
and of Articlesf77 and 88 of Regulation (EU) No 648/2012.

By » M1 3 July 2022 «, the Commission shall, after consulting ESMA, submit a report to the
European Parliament and to the Council on the application of A+tiete-37Article 37.

10. By » M1 3 July 2020 «, the Commission shall, after consulting ESMA, submit areport to the
European Parliament and to the Council on the impact of Artiele-35Article 35 and 3636 of this

Regulation on newly established and authorised CCPs as referred to in jArtiele-35Article 35 (55) and

trading venues connected to those CCPs by close links and whether the transitional arrangement

provided for in jArticle-35Article 35 (B5) shall be extended, weighing the possible benefits to

consumers of improving competition and the degree of choice available to market participants against

the possible disproportionate effect of those provisions on newly established and authorised CCPs and

the constraints of local market participants in accessing global CCPs and the smooth functioning of the

market.

Subject to the conclusions of that report, the Commission may adopt a delegated act in accordance with

Artiete-50Article 50 to extend the transitional period in accordance with Artiete-35Article 35 (B5) by a
maximum of 30 months.

11 By—»-M1-3-July-2020—<Three years after the first authorisation of a consolidated tape, the

Commission shall, after having conwltmged ESMA submlt a report to the European Parllament and to
the Council on whe i -

@ the asset classes covered by a consolidated tape;

(b) the timeliness and delivery quality of market data consolidation;

© the role of market data consolidation in reducing implementation shortfall;

(d the number of subscribers to consolidated market data per asset class;
(C]

the effect of market data consolidation on remedying information asymmetries between
various capital market participants;

(0] the appropriateness and functioning of the participation scheme for market data contributions;
(@ the effects of the consolidated market data on investmentsin SMEs;
(h) the possibility that the tape facilitates the identification of financial instruments which display

features aligned with Regulation [OP please insert reference to the Regulation on European
green bonds].
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1312. By 31 December 2020, ESMA shall assess the staffing and resources needs arising from the
assumption of its powers and duties in accordance with Article 64 of Regulation (EU) 2019/2033 and
submit areport on that assessment to the European Parliament, to the Council and to the Commission.

LOnS+ /4
tRRSaCHORSHTESPECH Y

1513.  the procedure outlined in paragraph 414 of this Article has been initiated, the Commission is
empowered to adopt delegated acts in accordance with jArtiete-50Article 50 in order to supplement this
Regulation, by specifying measures in order to:

[€)] for the contract duration of the commercial entity operating a consolidated tape and the
process and conditions for renewing the contract and the launching of new public
procurement;

(b) that the commercia entity operating a consolidated tape shall do so on an exclusive basis and
that no other entity shall be authorised as a CTP in accordance with Artiele 27bArticle 27b;

(©) ESMA to ensure adherence with tender conditions by the commercial entity operating a
consolidated tape appointed through a public procurement;

(d) that the post-trade information provided by the commercial entity operating a consolidated
tapeisof ahigh quality, in formats that are easily accessible and usable for market participants
and in a consolidated format capturing the entire market;
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(e that the post trade information is provided on a reasonable commercia basis, on both a
consolidated and unconsolidated basis, and meets the needs of the users of that information
across the Union;

) that trading venues and APAs shall make their trade data available to the commercia entity
operating a consolidated tape appointed through a public procurement process run by ESMA
at areasonable cost;

(9) y arrangements applicable where the commercial entity operating a consolidated tape
appointed through a public procurement fails to fulfil the tender conditions;

(h) y arrangements under which CTPs authorised under Articte-27bArticle 27b may continue to
operate a consolidated tape where the empowerment provided for in point fb)(b) of this
paragraph is not used or, where no entity is appointed through the public procurement, until

such time as a new public procurement is completed and a commercial entity is appointed to
operate a consolidated tape.

Article 53
Amendment of Regulation (EU) No 648/2012
Regulation (EU) No 648/2012 is amended as follows:

1. infArtiete-BArticle 5(22), the following subparagraph is added:

‘In the developing of the draft regulatory technical standards under this paragraph ESMA shall
not prejudice the transitional provision relating to C6 energy derivative contracts aslaid down
in Article 95 of Directive 2014/65/EU®).

2. Articte7Article 7 is amended as follows:

@ paragraph 21 is replaced by the following:

‘1. A CCP that has been authorised to clear OTC derivative contracts shall accept
clearing such contracts on a non-discriminatory and transparent basis, including as regards
collateral requirements and fees related to access, regardless of the trading venue. This in
particular shall ensure that a trading venue has the right to non-discriminatory treatment in
terms of how contracts traded on that trading venue are treated in terms of:

(a collateral requirements and netting of economically equivalent contracts, where the
inclusion of such contracts in the close-out and other netting procedures of a CCP
based on the applicable insolvency law would not endanger the smooth and orderly
functioning, the validity or enforceability of such procedures; and

(b) crosssmargining with correlated contracts cleared by the same CCP under a risk
model that complies with Artiele43Article 41.

A CCP may require that a trading venue comply with the operational and technical
requirements established by the CCP, including the risk-management requirements.’ ;

(b) the following paragraph is added:

¢ Directive 2014/65/EU of the European Parliament and of the Council of 15 May 2014 on markets in
financial instruments and amending Directive 2002/92/EC and Directive 2011/61/EU (OJ L 173, 12.6.2014,
p. 349).";
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‘6. The conditions laid down in paragraph f£1 regarding non-discriminatory treatment in
terms of how contracts traded on that trading venue are treated in terms of collatera
requirements and netting of economically equivalent contracts and cross-margining with
correlated contracts cleared by the same CCP shall be further specified by the technical
standards adopted pursuant to Article 35(6)(e) of Regulation (EU) No 600/2014 (*).";

3. In Article 81(3), the following subparagraph is added:

‘A trade repository shall transmit data to competent authorities in accordance with the
requirements under Article 26 of Regulation (EU) No 600/2014¢ .

vB
Article 54
Transitional provisions
v M2
1 Third-country firms may continue to provide services and activities in Member States, in
accordance with national regimes, until three years after the adoption by the Commission of a decision
in relation to the relevant third country in accordance with jArticle-47Article 47. Services and activities
not covered by such a decision may continue to be provided in accordance with national regime.
vB
M3

Article 54a

Transitional measures related to ESMA

1 All competences and duties related to the supervisory and enforcement activity in the field of
data reporting services providers shall be transferred to ESMA on 1 January 2022, except for
competences and duties related to APAs and ARMSs subject to derogation referred to injArtiele 2Article
2(33). Those transferred competences and duties shall be taken-up by ESMA on the same date.

™ Regulation (EU) No 600/2014 of the European Parliament and of the Council of 15 May 2014 on marketsin
financial instruments and amending Regu- lation (EU) No 648/2012 (OJ L 173, 12.6.2014, p. 84)
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2. Any files and working documents related to the supervisory and enforcement activity in the
field of data reporting services providers, including any ongoing examinations and enforcement actions,
or certified copies thereof, shall be taken over by ESMA on the date referred to in paragraph ft1.

However, an application for authorisation that has been received by competent authorities before 1
October 2021 shall not be transferred to ESMA, and the decision to register or refuse registration shall
be taken by the relevant competent authority.

3. The competent authorities referred to in paragraph 1 shall ensure that any existing records
and working papers, or certified copies thereof, shall be transferred to ESMA as soon as possible and in
any event by 1 January 2022. Those competent authorities shall also render all necessary assistance and
advice to ESMA to facilitate effective and efficient transfer and taking-up of supervisory and
enforcement activity in the field of data reporting services providers.

4. ESMA shall act as the legal successor to the competent authorities referred to in paragraph f£1
in any administrative or judicial proceedings that result from supervisory and enforcement activity
pursued by those competent authoritiesin relation to matters that fall under this Regulation.

5. Any authorisation of a data reporting services provider granted by a competent authority as
defined in point 26 of Article 4(1) of Directive 2014/65/EU shall remain valid after the transfer of
competences to ESMA.

Article 54b
Relations with auditors

1 Any person authorised within the meaning of Directive 2006/43/EC of the European
Parliament and of the Council®, performing in a data reporting services provider the task described in
Article 34 of Directive 2013/34/EU of the European Parliament and of the Council® or Article 73 of
Directive 2009/65/EC or any other task prescribed by law, shall have a duty to report promptly to
ESMA any fact or decision concerning that data reporting services provider of which that person has
become aware while carrying out that task and which isliable to:

@ congtitute a material infringement of the laws, regulations or administrative provisions which
lay down the conditions governing authorisation or which specifically govern pursuit of the
activities of data reporting services provider;

(b) affect the continuous functioning of the data reporting services provider;
(c) lead to refusal to certify the accounts or to the expression of reservations.

That person shall also have a duty to report any facts and decisions of which the person becomes aware
in the course of carrying out one of the tasks referred to in the first subparagraph in an undertaking
having close links with the data reporting services provider within which he or she is carrying out that
task.

2. The disclosure in good faith to the competent authorities, by persons authorised within the
meaning of Directive 2006/43/EC, of any fact or decision referred to in paragraph 1 shall not

Directive 2006/43/EC of the European Parliament and of the Council of 17 May 2006 on statutory audits of
annual accounts and consolidated accounts, amending Council Directives 78/660/EEC and 83/349/EEC and
repealing Council Directive 84/253/EEC (OJ L 157, 9.6.2006, p. 87).

Directive 2013/34/EU of the European Parliament and of the Council of 26 June 2013 on the annual
financial statements, consolidated financial statements and related reports of certain types of undertakings,
amending Directive 2006/43/EC of the European Parliament and of the Council and repealing Council
Directives 78/660/EEC and 83/349/EEC (OJ L 182, 29.6.2013, p. 19).
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congtitute a breach of any contractua or lega restriction on disclosure of information and shall not
involve such personsin liability of any kind.

Article 55
Entry into force and application

This Regulation shall enter into force on the twentieth day following that of its publication in the
Official Journal of the European Union.

This Regulation shall apply from 3 January 2018.

» €1 Notwithstanding the second paragraph, Articte-H8)-and-(9), Articte-2(2)fArticte-4(B), Articte

7
v

aneH{E)Article-52(10)-ane-{12)-aneHArticte 54Article 1(8) and (9), Article 2(2), Article 4(6), Article
5(6) and (9), Article 7(2), Article 9(5), Article 11(4), Article 12(2), Article 13(2), Article 14(7), Article
15(5), Article 17(3), Article 19(3), Article 20(5), Article 21(4), Article 22(3), Article 24(3), Article
25(9), Article 26(3), Article 27(4), Article 27(5), Article 28(3), Article 29(2), Article 30(4), Article
31(1), (5) and(6), Article 32(2), Article 34(6), Article 35(6), Article 36(4), Article 37(3), Article 39(8),
Article 40(8), Article 41(7), Article 44(10), Article 45(7), Article 46(1) and (4), Article 52 (10) and
(12) and Article 54 (£1) shall apply immediately following the entry into force of this Regulation.

Notwithstanding the second paragraph, Articte-37Article 37 (%1), (22) and (33) shall apply from 3
January 2020.

This Regulation shall be binding in its entirety and directly applicablein all Member States.
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